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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


No. 2595-60 


THos. J. Hurr, Administrator with Will Annexed of 
the Estate of Wook-Kah-Nah, Deceased, Comanche 
Enrolled Restricted Indian No. 1927, and Maud Red 
Elk, Eula (Ula) Sue Kaniatobe, Esther Homovich, 
Bessie Karty, Leon Taunah, and Ilena Floy Kosechata, 
now Stapp, Walters, Oklahoma, PLAINTIFFS 


-Vs- 


FRED A. SEATON, Secretary of Interior, Washington 25, 
D. C., DEFENDANT 


(Filed August 12, 1960) 


COMPLAINT 


(For Relief from Administrative Order, ete.) 


The plaintiffs respectfully represent as follows: 


1. This action is brought to review the decision of the 
Secretary of Interior of October 21, 1958, in the Estate 
of Wook-Kah-Nah, Deceased, Comanche Allottee No. 1927, 
Probate 12112-56, affirming the order of J. R. Graves, 
Examiner of Inheritance of December 14, 1956, denying 
certain heirs, devisees and legatees of said deceased a re- 
hearing on the order of said Examiner of Inheritance 
entered August 17, 1956, approving a Will of the deceased 
and decreeing distribution of the estate of said deceased, 
and; 


(1) To have the said decision of October 21, 1958, 
set aside. 


(2) To have the Secretary of Interior directed to 
vacate the Order of August 17, 1956, and declare 
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the proported Will of the deceased void and the 
property of said deceased distributed equally to all 
of her children and the proper heirs, devisees and 
legatees of children who died before and after her 
death. 


(3) To have the Decision of the Secretary of Interior 
that certain sums of money wrongfully paid the 
Federal Government and the Oklahoma Tax Com- 
mission constitute restricted funds set aside and to 
have said funds declared unrestricted property. 


2. Pursuant to the agreement of the United States of 
America with the Comanche Tribe dated October 6, 1892, 
and approved by act of June 6, 1900, (31 Stat. 672) and 
the general allotment act of February 8, 1887, (24 Stat. 
388), and amendments thereto, Wook-Kah-Nah, a full- 
blood Comanche Indian Roll No. 1927, was allotted cer- 
tain lands which were held in trust for her by the United 
States of America in accordance with the provisions of 
the Act of February 8, 1887, and amendments thereto. 
In approximately 1946, oil was discovered upon the re- 
stricted lands of Wook-Kah-Nah, and all proceeds from 
the royalty from said oil were held in trust by the Indian 
Agency at Anadarko, Oklahoma, and paid out under the 
rules and regulations published in the Code of Federal 
Regulations up to September 21, 1953, when the County 
Court of Cotton County, Oklahoma, appointed one Funston 
Flanagan, Guardian of the Estate of the unrestricted 
property of said Indian, which property consisted of 
moneys paid to her by the Indian Agency from her re- 
stricted fund. The guardianship continued until the 
death of the ward on February 23, 1956. Thereafter, 
the Will of the deceased was admitted to probate in the 
County Court of Cotton County, Oklahoma, insofar only as 
the Will affected the unrestricted estate of the deceased, 
which consisted of money in the hands of the Guardian 
in the sum of $9,258.79, 
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Eula Sue Kaniatobe and Maud Red Elk, two of the 
daughters of the deceased, filed a contest alleging undue 
influence upon the deceased by Jane Asenap and Wilfred 
Tabbytite, two other children of the deceased, and mis- 
appropriation of large sums of money belonging to the 
deceased by these persons, between the month of July, 
1951, and September, 1953, the date upon which the 
Guardian of the unrestricted estate of the deceased was 
appointed. Distribution of the estate subject to admin- 
istration in the County Court of Cotton County, Okla- 
homa, was ordered on August 24, 1956, and was dis- 
tributed to the six children of the deceased in accordance 
with the terms and provisions of her Last Will and Testa- 
ment, said children being Jane Asenap, Wilfred Tabbytite, 
Bessie Karty, Eula Sue Kaniatobe, Maud Red Elk and 
George Homovich, in equal shares. 


Prior to the Decree of Distribution of the Estate of 
Wook-Kah-Nah, Deceased, in the County Court of Cotton 
County, Oklahoma, J. R. Graves, Examiner of Inheritance 
for the Department of Interior, Bureau of Indian Affairs, 
at Shawnee, Oklahoma, as above noted, on August 17, 
1956, had entered his order approving the Last Will and 
Testament of Wook-Kah-Nah, Deceased, as to her re- 
stricted properties and funds held in trust by the Secre- 
tary of Interior, and had decreed distribution thereunder 
of that restricted estate in Probate Cause No. 12112-56 
H-391-56. The order of August 17, 1956, distributed 
to Jane Asenap, one of the daughters of the deceased, 
the North half of the deceased’s allotment and the de- 
ceased’s inherited interest in certain lands located West 
of Walters, Oklahoma, and to Wilfred Tabbytite, a son 
of the deceased, the South half of the deceased’s allotment 
and her interest in certain lands the deceased had in- 
herited from the deceased’s father. All the land that the 
deceased had inherited from her deceased husband was 
devised in equal shares to her daughter, Bessie Karty 
and her son, George Homovich. Certain lands that the 
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deceased had acquired by an inheritance from her mother 
were devised to the son of the deceased, George Homovich. 
Another parcel of land was devised to a grandson cf the 
deceased, Don Karty. Leon Taunah and Ilena F loy Kose- 
chata are the children of Flora Taunah, a daughter of 
the deceased, who predeceased her on June 25, 1954. 
Flora Taunah was excluded from the Will of the de- 
ceased. All moneys owned by the deceased, at the date 
of her death, were distributed in equal shares to her six 
children, Bessie Karty, Jane Asenap, Eula Sue Kaniatobe, 
Maud Red Elk, George Homovich and Wilfred Tabbytite. 
Bessie Karty was named as residuary devisee. 


On October 16, 1956, Maud Red Elk, Eula Sue Kania- 
tobe, George Homovich, Leon Taunah and Ilena Floy 
Kosechata, later joined by Bessie Karty, petitioned the 
Examiner of Inheritance for a rehearing of the Order of 
August 17, 1956, for various grounds, one of which was 
that the proponents of the Will, Wilfred Tabbytite and 
Jane Asenap were indebted to the estate for a sum of ap- 
proximately $250,000.00, for which no accounting had 
been made, and that such an accounting was essential 
before proper distribution could be made of the estate of 
the deceased. The Petition for Rehearing was denied 
by the Examiner of Inheritance by Order dated December 
14, 1956. Notice of Appeal to the Secretary of Interior 
from the Order of the Examiner of December 14, 1956, 
as well as from the Order of the Examiner admitting 
the Will to probate dated August 17, 1956, and decreeing 
distribution thereunder was served on a Secretary of 
Interior on or about February 8, 1957. An additional 
ground set forth in the Notice of Appeal was that since 
the Order of August 17, 1956, the petitioners had dis- 
covered that the Department of Interior had paid to the 
Federal Government in excess of $187,000.00 in income 
taxes and to the State of Oklahoma an additional sum 
of approximately $6,000.00 in income taxes, all on income 
that was not subject to taxation, and by reason thereof, 
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was wrongfully paid, but notwithstanding the Bureau of 
Indian Affairs had made no effort to recover those funds, 
or interest thereon, until the latter part of January, 1957, 
when claims therefore were processed by the Bureau of 
Indian Affairs and filed. On October 21, 1958, the Secre- 
tary of Interior denied the Petition for Rehearing and 
in so doing, among other statements, made the following 
statement: 


“Funds paid to an Indian from his individual money 
account, upon payment, become non-trust property no 
longer subject to the jurisdiction of the Department 
of the Interior. The Examiner of Inheritance has no 
jurisdiction to determine the use of such funds or 
to order an accounting of the disposition of the funds 
paid to the Indian from his individual account.” 


This statement referred to the misappropriated funds. 
The Secretary of the Interior, nevertheless, in referring 
to wrongfully paid income taxes, without authority, ar- 
bitrarily determined that the Bureau of Indian Affairs 


retained jurisdiction over those funds, notwithstanding 
the fact that these funds had been withdrawn from the 
restricted Indian’s money account, and that upon the 
recovery thereof by the Examiner of Inheritance, those 
funds were to be distributed in accordance with the Order 
of August 17, 1956, as modified. 


3. On December 29, 1956, Eula Sue Kaniatobe, Maud 
Red Elk and Bessie Karty filed their petition for reis- 
suance of Letters of Administration With Will Annexed 
requesting the appointment of an administrator with will 
annexed for the purpose of recovering funds misap- 
propriated from the deceased by her son, Wilfred Tabby- 
tite and her daughter, Jane Asenap, in an amount in 
excess of $250,000.00, for which sums they are indebted 
to the estate of the deceased, which facts were not con- 
sidered or investigated by the Examiner of Inheritance 
in distributing moneys owned by the deceased at her 
death in equal shares to her six children ; and, for the 
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further purpose of recovering income taxes wrongfully 
paid to the United States and to the State of Oklahoma, 
which taxes are respectively in the approximate amount 
of $187,000.00 and $6,000.00. Letters of Administration 
with Will Annexed without restriction were granted to 
the plaintiff, Thos. J. Huff, Administrator with Will 
Annexed of the Estate of Wook-Kah-Nah, Deceased, after 
appeal to the District Court of Cotton County, Oklahoma, 
and its Order on February 18, 1957. On June 21, 1957, 
Jane Asenap and Wilfred Tabbytite, as appellants, filed 
their Petition in Error in the Supreme Court of the State 
of Oklahoma. The latter Court ultimately sustaining the 
Order of the District Court on October 1, 1959. 


4. George Homovich died intestate on May 14, 1958, 
leaving surviving him as his sole and only heir at law, 
his widow, Esther Homovich. Wilfred Tabbytite died 
intestate on January 1, 1959, leaving surviving him his 
widow, Frances Tabbytite, his son, Sharrod Tabbytite 
and his daughter, Brenda Tabbytite, his sole and only 
heirs at law. 


5. The plaintiffs contend that the taxes wrongfully 
paid to the United States of America to the State of 
Oklahoma for income taxes were withdrawn from the 
money account of the restricted Indian and became un- 
restricted funds, and that the jurisdiction of the Examiner 
of Inheritance and the Bureau of Indian Affairs, as well 
as the Secretary of Interior, over the same terminated, 
and that the plaintiff, Thos. J. Huff, Administrator with 
Will Annexed of the Estate of Wook-Kah-Nah, Deceased, 
is entitled to recover those funds to be distributed in ac- 
cordance with an Order of the County Court of Cotton 
County, Oklahoma, which has jurisdiction over the un- 
restricted estate of the deceased. Plaintiffs contend that 
one of the duties of Thos. J. Huff, Administrator with 
Will Annexed, is to secure an accounting of misap- 
propriated funds by Wilfred Tabbytite and Jane Asenap, 
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and that said Administrator with Will Annexed is en- 
titled to the sums wrongfully paid to the District Director 
of Internal Revenue by the Bureau of Indian Affairs 
pending the outcome of his accounting. 


Plaintiffs, Maud Red Elk, Eula Sue Kaniatobe, Esther 
Homovich, Bessie Karty, Leon Taunah and llena Floy 
Kosechata now Stapp contend that they are entitled to 
have the decision of the Secretary of Interior of October 
21, 1958, set aside and to have the Secretary of Interior 
directed to vacate the Order of August 17, 1956, and to 
declare the purported Will of the deceased void and the 
property of the said deceased distributed equally to the 
children of the deceased and the proper heirs, devisees 
and legatees of children who died before and after her 
death. 


WHEREFORE, the plaintiff, Thos. J. Huff, Administrator 
with Will Annexed of the Estate of Wook-Kah-Nah, De- 
ceased, prays the Court to enter its judgment declaring 


that he is entitled to sums in the hands of the District 
Director of Internal Revenue, or the Examiner of In- 
heritance, or if distributed in part to Jane Asenap and 
Wilfred Tabbytite, or the heirs of Wilfred Tabbytite, who 
is now deceased, representing taxes upon income wrong- 
fully paid, all as hereinabove set forth, and to the Order 
of this Court declaring that said sums constitute un- 
restricted funds of the deceased. The plaintiffs, Maud 
Red Elk, Eula Sue Kaniatobe, Esther Homovich, Bessie 
Karty, Leon Taunah and Ilena Floy Kosechata now Stapp 
pray the Court to enter its judgment setting aside the 
decision of the Secretary of Interior of October 21, 1958; 
and directing the Secretary of Interior to vacate the Order 
of August 17, 1956, and declare the purported Will of 
the deceased void and the property of the said deceased 
distributed equally to the children of the deceased, and 
the children of children of the deceased who predeceased 
her, as well as the proper heirs, devisees and legatees of 
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children who have died since the death of Wook-Kah-Nah. 
The plaintiffs pray the Court that it have such other and 
further relief as may be proper in the premises. 


FRED W. TURNER 
AMES, DAUGHERTY, ByNnuM & BLACK 


Attorneys for Plaintiffs 
711 Fidelity National Building 
Oklahoma City 2, Oklahoma 


W. C. Lewis, Sr. 
505 Union Trust Bldg. 
NA 8-2244 
Attorney for Plaintiff 
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(Filed by Lloyd on October 26, 1960) 
ANSWER 


First Defense 


The complaint fails to state a claim against the defend- 
ant for which relief can be granted. 


Second Defense 


1. Paragraph 1 of the complaint contains statements 
of plaintiffs’ contentions which require no answer, and 
mixed statements of fact and conclusions. Although the 
conclusions may require no answer, they are denied. Such 
allegations as may constitute statements of fact likewise 
are denied. 


2. Defendant denies that Wook-Kah-Nah, a full-blood 
Comanche Indian, Roll No. 1927, was allotted certain 
lands in accordance with the provisions of the Act of 
February 8, 1887, as amended, as alleged in the first sen- 
tence of paragraph 2. Defendant admits that Wook-Kah- 
Nah was allotted certain lands pursuant to the Act of 
June 6, 1900, 31 Stat. 672, and that the issuance of a 
patent to her as allottee was made in accordance with 
instructions issued by the Department of the Interior that 
such patent was to be in form and of the legal effect 


prescribed by section 5 of the Act of February 8, 1887. 


Defendant denies that certain other lands which Wook- 
Kah-Nah had acquired by inheritance from her mother 
were devised to a son, George Homovich, as alleged in the 
sentence beginning in the 13th line of paragraph 2, page 
3 of the complaint. Defendant alleges that such lands 
were deeded by Wook-Kah-Nah to her son, George Homo- 
vich, on September 15, 1950. 


Defendant admits that on October 21, 1958, the Secre- 
tary of the Interior denied the appeal (referred to by 
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plaintiffs as “Petition for Rehearing”) and that the 
quotation set forth in the last full paragraph of paragraph 
2, page 4 of the complaint appears in the syllabus of the 
decision 1A-855, but not in the body of the decision. 


Defendant admits that it was determined that the 
Bureau of Indian Affairs retained jurisdiction over re- 
stricted funds used for payment of federal and state 
taxes, as alleged in the last sentence of paragraph 2, page 
4 of the complaint. Defendant denies that this determina- 
tion was made “without authority, arbitrarily”, as alleged. 


The remaining allegations in paragraph 2 of complaint 
are admitted. 


3. Defendant is without information sufficient to form 
a belief as to the truth or falsity of the allegation in 
paragraph 3 that funds were “misappropriated from the 
deceased [Wook-Kah-Nah] by her son, Wilfred Tabbytite, 
and her daughter, Jane Asenap, in an amount in excess of 


$250,000.” That allegation therefore is denied. 


Defendant denies that the facts relating to the alleged 
misappropriated funds were not considered or investigated 
by the Examiner of Inheritance in distributing monies 
owned by the deceased at her death in equal shares to her 
six children. Defendant alleges that prior to the distribu- 
tion of any monies from the restricted estate of the 
testatrix, some of the plaintiffs filed a petition for re- 
hearing and an amendment to the petition for rehearing 
In the matter of the Estate of Wook-Kah-Nah, deceased, 
addressed to the Examiner of Inheritance. In their 
petition for rehearing and in the amendment to their 
petition, some of the plaintiffs made the allegations re- 
lating to the alleged misappropriation of funds by Wilfred 
Tabbytite and Jane Asenap and contended that those 
facts should have been considered. Those facts then were 
considered by the Examiner of Inheritance in his order 
denying the petition for rehearing and by their appeal 
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to the Secretary of the Interior the plaintiffs again made 
the same allegations and contentions relating to those 
alleged facts. By decision TA-855, dated October 21, 1958, 
the Acting Solicitor of the Department of the Interior, 
acting for the Secretary, rejected the contention. 


The remaining allegations in paragraph 3 are admitted. 


4. Defendant is without information sufficient to form 
a belief as to the truth or falsity of the allegations in 
paragraph 4 and those allegations therefore are denied. 


5. Paragraph 5 of the complaint contains statements of 
contentions made by the plaintiffs and thus require no 
answer. Defendant denies all implications and allegations 
of facts relating to alleged misappropriations and con- 
clusions of law contained in paragraph 5. 


WHEREFORE, defendant denies that plaintiffs are 
entitled to the relief prayed for in the last paragraph of 
paragraph 5, page 6 of the complaint. 


Third Defense 


For his third defense, defendant alleges: 


1. Wook-Kah-Nah, a full-blood Comanche Indian, allot- 
tee No. 1927, died testate F ebruary 23, 1956, a resident 
of Walters, Cotton County, Oklahoma. Her estate con- 
sisted of both restricted and unrestricted property. 


2. By an order dated August 17, 1956, In the Matter 
of the Estate of Wook-Kah-Nah, Probate No. H-286-56, 
the Examiner of Inheritance approved the decedent’s last 
will and testament dated February 20, 1954 and decreed 
distribution of the restricted estate in accordance with 
the terms of the will. 


3. The heirs of the decedent had previously been de- 
termined by the County Court of Cotton County, Okla- 
homa, in Probate Case No. 1627, which was instituted by 
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her heirs at law to obtain probate of the unrestricted 
estate of the decedent. 


4. The decedent left surviving the following heirs at 
law as determined by the County Court of Cotton County, 
Oklahoma, in accordance with the laws of that State. 
Their respective shares in the estate are shown below: 

Maud Red Elk daughter 2/14 
Eula (Ula) Sue Kaniatobe daughter 2/14 
George Homovich son 2/14 
Bessie Karty daughter 2/14 
Jane Asenap daughter 2/14 
Wilfred Tabbytite son 2/14 
Leon Taunah grandson 1/14 
Nena Floy Kosechata granddaughter 1/14 


5. By her will, which was approved by the Examiner 
of Inheritance, the decedent devised to her daughter, 
Jane Asenap, the north one-half of her own allotment and 
her inherited interest in certain lands near Walters, Okla- 
homa. She devised the south one-half of her own allot- 
ment to her son, Wilfred Tabbytite, together with her 
interest in land she inherited from her father. All of the 
land decedent had inherited from her previously deceased 
husband was devised in equal shares to her daughter, 
Bessie Karty, and her son, George Homovich. She also 
devised land which she had acquired by inheritance from 
her previously deceased mother to her son, George Homo- 
vich. Another parcel of land was devised to a grandson, 
Don Karty. 


6. The testatrix specifically excluded her daughter, 
Flora Taunah, from participation in the estate for the 
reason expressed in the will that Flora had considerable 
money and property in her own right. Flora Taunah died 
June 25, 1954, and was the mother of Leon Taunah and 
Tlena Floy Kosechata. 


7. The decedent devised in equal shares all money that 
she owned at the time of her death, amounting to $63,- 
300.08, to her children, Bessie Karty, Jane Asenap, Ula 
Sue Kaniatobe, Maud Red Elk, George Homovich and 


14 


Wilfred Tabbytite, some of whom are plaintiffs in the 
present action. 


8. By an order dated December 14, 1956, a petition for 
rehearing filed by Maud Red Elk, Eula (Ula) Sue Kania- 
tobe, George Homovich, Bessie Karty, Leon Taunah and 
Ilena Floy Kosechata, some of whom are plaintiffs in the 
Present action, was denied by the Examiner of In- 
heritance. Those plaintiffs then appealed to the Secretary 
of the Interior from the order denying their petition for 
a rehearing and, by a decision dated October 21, 1958, 
TA-855, reported in 65 LD. 436, the Secretary of the 
Interior affirmed the action by the Examiner of In- 
heritance. 


9. The proceedings before the Examiner of Inheritance 
and the Solicitor of the Department of the Interior, acting 
for the Secretary, were regularly conducted and the de- 
cisions by those officers were within the scope of their 
authority, as provided by section 2 of the Act of June 25, 


1910, 36 Stat. 855, as amended by the Act of February 
14, 1913, 37 Stat. 678, 25 U.S.C. sec. 373. 


10. Plaintiffs therefore are not entitled to any relief 
and the Court is without jurisdiction to set aside those 
decisions. 


WHEREFORE, defendant requests that the complaint be 
dismissed. 
Respectfully, 


HERBERT PITTLE 
Attorney for Defendant 
Room 2136, Department of Justice 


I hereby certify that on October 21, 1960, I served a 
copy of the foregoing answer upon W. C. Lewis, Sr., 
plaintiffs’ Attorney, by mailing the same in a properly 
addressed postage-free envelope. 


HERBERT PITTLE 
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(Filed December 22, 1961) 
MOTION FOR LEAVE TO INTERVENE 


Come now Jane Asena 
widow of Wilfred Tabb 
half and on behalf and 


is), 

move for leave to inter- 

vene as defendants in this action, to assert the defenses 

set forth in their proposed answer, a copy of which is 

hereto attached. The grounds for intervention are as 
follows: 


1. Wook-Kah-Nah, a full-blood Comanche Indian, Roll 
No. 1927, was allotted certain lands pursuant to the Act 
of June 6, 1900, (31 Stat. 672), which were held in trust 
for her by the United States of America as restricted 
property. 

2. In approximatel 
restricted lan 


Indian Affairs, 
Oklahoma. 


3. The proceeds from said oil royalties were admin- 
istered by the Indian Agency under applicable provisions 
of the Code of Federal Regulations and from time to 
time were paid to Wook-Kah-Nah, or to the guardian of 
her Estate, under the appropriate rules and regulations 
published in the Code of Federal Regulations. 


4. On February 23, 1956, Wook-Kah-Nah died testate 
devising the principal portion of her estate, the greater 
part of which was restricted property held in trust by the 
said Indian Agency, to Jane Asenap and Wilfred Tabby- 
tite, her two youngest children. 
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5. Wilfred Tabbytite died intestate on January 1, 
1959, leaving surviving him his widow, Frances Tabbytite 
Dennis, his son, Sharrod Tabbytite, and his daughter, 
Brenda Tabbytite, as his sole and only heirs at law. 


6. The interveners are real parties in interest in this 
litigation. They have a substantial and immediate interest 
in the subject matter and the result of this litigation. 


7. Plaintiffs in this proceeding, inter alios, attack the 
orders of the Secretary of the Interior and the Examiner 
of Inheritance sustaining the will under which interveners 
are principal devisees. A decision adverse to defendant 
will substantially affect interveners’ interest in the estate. 


8. Plaintiffs also seek to have certain funds held by 
defendant declared unrestricted funds. Those funds orig- 
inally erroneously paid by the Indian Agency as income 
taxes for the decedent were paid from restricted funds 
and then recovered by the Indian Agency which restored 
them to the restricted Indian monies account. If the funds 
are held to be unrestricted funds they will pass to plain- 
tiff Huff and before distribution to interveners and plain- 
tiffs other than Huff (who, along with interveners, will 
share in the funds in the same proportions whether they 
are held to be restricted or unrestricted) would be sub- 
jected to charges for attorneys fees, administrator’s com- 
missions and other charges and expenses which would 
greatly diminish the share which the interveners would 
receive if the funds were held to be restricted funds and 
distributed according to the decedent’s last will and testa- 
ment from the restricted estate. 


9. Defendant’s interest in the restricted funds re- 
covered from the erroneous tax payment is primarily that 
of a stake-holder. Therefore, no present party to this 
proceeding adequately represents interveners; interveners 
may be bound by the action of this Court. 


10. The applicants are so situated as to be adversely 
affected by a distribution or other disposition of property 
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which is in the custody or subject to the control or dis- 
Position of the Court or an officer thereof. 


11. Intervention as defendants by the present ap- 
plicants will not result in the interjection of any collateral 
or extrinsic issues in this proceeding or delay or prejudice 
adjudication of the rights of the original parties, 


12. Pending the determination of this litigation the 
funds accruing to the properties of the estate of Wook- 
Kah-Nah have been frozen by the Indian Agency. As a 
result interveners are foreclosed from income necessary 
for their support and maintenance. The interest of in- 
terveners can be adequately protected only by a prompt 
disposition of this action. On November 30, 1961, plain- 
tiffs requested this cause be taken from the ready calen- 
dar, to which defendant failed to object, all to the preju- 
dice of interveners, who request standing in the litigation 
to protect their own interest as real parties in interest, 


Points and Authorities are attached hereto, 


/S/ Robert W. Barker 
ROBERT W. BARKER 


/s/ Angelo A. Iadarola 
ANGELO A. IADAROLA 
of 


WILKINSON, CRAGUN & BARKER 
1616 H Street, N. W. 
Washington 6, D. C. 

NAtional 8-4400 


Attorneys for Applicants for 
Intervention 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 2595-60 


THos. J. Hurr, Administrator with Will Annexed of 
the Estate of Wook-Kah-Nah, Deceased, Comanche 
Enrolled Restricted Indian No. 1927, and Maud Red 
Elk, Eula (Ula) Sue Kaniatobe, Ester Homovich, 
Bessie Karty, Leon Taunah, and Ilena Floy Kosechata 
now Stapp, PLAINTIFFS 


vs. 
STEWaRT L. UDALL, Secretary of Interior, DEFENDANT 


JANE ASENAP and FRANCES TABBYTITE DENNIs, on her 
own behalf and on behalf and as natural guardian of 
SHARROD TABBYTITE and BRENDA TABBYTITE, minors, 

INTERVENERS 


(Filed February 7, 1962) 
MOTION FOR SUMMARY JUDGMENT 


The interveners (defendants in this action), Jane Ase- 
nap and Frances Tabbytite Dennis, on her own behalf and 
on behalf of Sharrod Tabbytite and Brenda Tabbytite, 
minors, by their attorneys, Robert W. Barker and Angelo 
A. Iadarola, of Wilkinson, Cragun & Barker, move this 
Court for an order granting summary judgment in favor 
of the defendant and interveners in the above-entitled 
cause, pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, and dismissing the complaint in this action on 
the ground that there is no dispute as to any material 
fact and the defendant and interveners are entitled to 
judgment as a matter of law. The grounds for this motion 
are: 


1. That the complaint fails to state a claim upon which 
relief can be granted. 
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2. That this action is brought to review the decision 
of the Secretary of Interior dated October 21, 1958, IA- 
885, reported in 65 LD. 436. 


3. That the approval of the will of Wook-Kah-Nah, 
a Comanche Indian, was a proper exercise of a power 
conferred exclusively upon the Secretary of the Interior 
by Congress. 


4. That this Court is without the jurisdiction or power 
to set aside an order of the Secretary of the Interior 
approving the will of a Comanche Indian. 


5. That even should this Court decide that it has juris- 
diction or power to review an order of the Secretary of 
the Interior approving the will of a Comanche Indian 
(which we submit would be erroneous), this Court cannot 
disturb the Secretary’s decision since the Secretary’s ac- 
tion was within the scope of the authority conferred upon 
him. 


6. That, even if this Court were to assume jurisdiction 
to review the holding of the Secretary of the Interior 
(which we submit would be erroneous), the determination 
of the Secretary is supported by substantial evidence. 


7. In support of the motion for summary judgment 
interveners refer to the pleadings, intervenerss’ exhibits 
filed herewith and the memorandum of points and authori- 
ties and appendix attached hereto, all to be read as a part 
hereof. 


ANGELO A. IADAROLA 
of 


WILKINSON, CRAGUN & BARKER 
1616 H Street, N. W. 
Washington 6, D. C. 

NAtional 8-4400 


Attorneys for Interveners 
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EXHIBIT I-1 
No. 1927 


THE UNITED STATES OF AMERICA, 


To all to whom these presents shall come, GREETING: 


WHEREAS, There has been deposited in the General Land 
Office of the United States a schedule of allotments of 
land, dated May 23, 1901, from the Commissioner of 
Indian Affairs, approved by the Secretary of the Interior 
May 23, 1901, whereby it appears that under the pro- 
visions of the sixth section of the Act of Congress ap- 
proved June 6, 1900 (31 Stats., 672), Wook-kah-nah, A 
Comanche Indian residing on the Kiowa, Comanche, and 
Apache reservation, has been allotted the following-de- 
scribed land, viz: The South West quarter of Section one 
in Township four South of Range eleven West of the 
Indian Meridian in Oklahoma, containing one hundred 
and sixty acres, 


Now KNow YE, That the United States of America, in 
consideration of the premises and in accordance with the 
provisions of the fifth section of the Act of Congress of 
February 8, 1887 (24 Stats., 388), HEREBY DECLARES that 
it does and will hold the land thus allotted, subject to all 
the restrictions and conditions contained in said fifth sec- 
tion, as modified by the fifth article of the agreement rati- 
fied by said sixth section of the Act of June 6, 1900, for the 
period of twenty-five years, in trust for the sole use and 
benefit of the said Wook-kah-nah, or in case of her 
decease, for the sole use of her heirs, according to the laws 
of the State or Territory where such land is located, and 
that at the expiration of said period the United States will 
convey the same by patent to said Indian, or her heirs, as 
aforesaid, in fee, discharged of said trust and free of all 
charge or incumbrance whatsoever. 


IN TESTIMONY WHEREOF, I, William McKinley, Presj- 
dent of the United States of America, have caused these 
Letters to be made Patent and the Seal of the General 
Land Office to be hereunto affixed. 


Given under my hand at the City of Washington, 
this twenty-fifth day of August, in the year 
of our Lord one thousand nine hundred and 
one and of the Independence of the United 
States, the one hundred and twenty-sixth. 


By the President: /8/ William McKinley 
By /s/ T. M. McKean, Secretary, 


/8/ C. H. Brush 
Recorder of the General Land Office. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 


BUREAU OF LAND MANAGEMENT 
Washington 25, D. C. Jan. 25, 1962 


I hereby certify that this photograph is a true copy of 
the patent record, which is in my custody in this office. 


[SEAL] /8/ Osear E. Collins 
Certifying Officer 
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EXHIBIT I-2 
Indian Will Under the Act of June 25, 1910 
(36 Stat., L., 855-856) 
As Amended by the Act of February 14, 1913 
(37 Stat. L., 678) 
LAST WILL AND TESTAMENT 
OF 
Wook-KaH-NAH, Allottee No. 1927, Age 85 
I, Wook-Kah-Nah of the Comanche Tribe, of the State 
of Oklahoma, being of sound and disposing mind, realizing 
the uncertainty of human life, do make this my Last Will 


and Testament hereby revoking all former wills by me 
made, in manner and form following, that is to say: 


First.—I desire that all my legal debts be paid, includ- 


ing the expenses of my last illness, funeral, and burial. 


SECOND.—I give, devise, and bequeath to— 


My daughter, Jane Asenap, the North Half of SW/4 
See. 1, Twp. 4 South, Rng. 11 West, I. M., and to my 
son, Wilfred Tabbytite, the South Half of SW/4 See. 1, 
Twp. 4 South, Rng. 11 West, I. M. All my interest in 
my husband’s property, being the Northwest Quarter of 
Sec. 1, Twp. 4 South, Rng. 11 West, I. M., I give, devise 
and bequeath to my daughter, Bessie Karty and to my 
son, George Homovich, in equal shares. 


The land I acquired from my mother or otherwise 
acquired, being the Northeast Quarter of Sec. 35, Twp. 
3 South, Rng. 11 West, I. M., I give, devise and bequeath 
to my son, George Homovich. 


All my interest in the Northwest Quarter of Sec. 35, 
Twp. 3 South, Rng. 11 West, I. M., I give, devise and 
bequeath to my grandson, Don Karty. 


23 


My interest in my father’s land, Northeast Quarter of 
Sec. 12, Twp. 4 South, Rng. 11 West, I. M., I give, devise 
and bequeath to my son, Wilfred Tabbytite. 


My interest in land cquired in allotment of Elsie and 
Edward Oda’s brother, located west of Walters, Oklahoma, 
in Section 36, Twp. 2 South, Rng. 13 West, I. M., I give, 
devise and bequeath to my daughter, Jane Asenap. 


All money that I own or have at the date of my death, 
I give, devise and bequeath to my children, Bessie Karty, 
Jane Asenap, Ula Sue Kaniatobe, Maud Red Elk, George 
Homovich and Wilfred Tabbytite, in equal shares. 


I have purposely excluded my daughter, Flora Taunah, 
from participating in my estate and property for the 
reason that she has considerable money and property. 


I give, devise, and bequeath all of the rest and residue 
of my estate, real, personal] and mixed, to: My daughter, 
Bessie Karty. 


In witness whereof, I, Wook-Kah-Nah, have hereunto 
set my hand, sealed, published, and declared this to be my 
Last Will and Testament, this 20th day of February, in 
the year of our Lord one thousand nine hundred and 
fifty-four. 


astoedessccsentecteescmanyten fP <a an (L.S.) 
Wook-KaH-NaH, her thumb mark. 


Witnesses: 


/s/ Edgar Monetathchi 
Residing at 1207 So. 3rd, Lawton, Oklahoma 


/s/ Sileott Poemoceah 
Residing at Walters, Oklahoma 
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The foregoing instrument of writing was here and now 
signed by Wook-Kah-Nah in our presence, and at his 
request in the presence of each other we have signed as 
witnesses and she has published and declared this to be 
his [her] Last Will and Testament. 


/s/ Edgar Monetathchi 
Residing at 207 So. 3rd, 
Lawton, Oklahoma 


/s/ Sileott Poemoccah 
Residing at Walters, Okla. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 


Shawnee, Oklahoma 


Pursuant to the provisions of the Act of February 14, 
1913 (37 Stat. 678), the within will is hereby approved 
in accordance with the Order of even date herewith. 


/s/ J. R. Graves 
J. R. GRAVES 
Examiner of Inheritance 
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INSTRUCTIONS TO FIELD OFFICERS 


1. The testator may sign by thumb mark. The wit- 
nesses must be able to write, and should not be interested 
as heirs or devisees. 


2. Inquire carefully into the immediate family of 
testator. If a husband, wife, child or grandchild who is 
an heir is given nothing, the reason must be set out. 


3. Witnesses and testator must sign in the presence 
of each other. Read the will carefully to testator and be 
sure that he understands it and that it expresses his 
wishes. 


4. Whenever possible, include the name, allotment 
number, if any, age, residence, tribe, and relationship of 
each devisee, specific description of lands devised, and in 
case of inherited interests the name and allotment number 
of original allottee and interest of testator therein. 


5. Explain fully to testator that fractional interests 
are of little or no value to a devisee if further divided, 
and that the entire interest in a specifie piece of land is 
much more valuable than a fractional interest. The testa- 
tor does not have to give the residue to “my heirs at law,” 
he can give the residue to one person if he wishes. If he 
gives the residue to one person it prevents further di- 
visions; if he gives it to several persons or to his “heirs 
at law” a further division takes place. He may also give 
all his estate or the residue to the Tribe (naming it) if he 
wishes. 
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EXHIBIT [-3 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS 


Field Service 
March 26, 1956 
IN THE MATTER OF THE ESTATE OF: 


Wook-KauH-Nau, Comanche Allottee #1927 
Deceased. 


NOTICE OF HEARING TO DETERMINE HEIRS 
OR PROBATE WILL 


Maude Homovich Red Elk, 303 E. Texas, Walters, Okla. 

Bula Sue Homovich Kaniatobe, Route 1, Walters, Okla. 

George Homovich, Route 1, Walters, Okla. 

Bessie Homovich Karty, Route 3, Walters, Okla. 

Jane Caddo Asenap, 203 E. Nebraska, Walters, Okla. 

Wilford Tabbytite, 206 E. Ohio, Walters, Okla. 

Don Jose Karty, ¢/o Murphy Karty, Walters, Okla. 

Elgin Red Elk or Atetewuthtakewa, Box 246, Walters, 
Okla. 

Leon Taunah, Temple, Okla. 

Elena Floy Taunah Kosechata, Temple, Okla. 


Edgar Monetathchi, 1207 S. Third St., Lawton, Okla.— 
witness to will 


Sileott Poemoccah, Walters, Okla.—witness to will 


Houston Bus Hill, Hill & Godfrey, Attorneys at Law, 
Suite 1110-15 Republic Bldg., Oklahoma City 2, Okla. 


Mr. Funston Flannagan, Attorney at Law, Walters, Okla., 
mailed 3-30-56 


AND ALL PERSONS HAVING CLAIMS AGAINST THIS ESTATE 


NoTIcE Is HEREBY GIVEN that on April 25, 1956 at 
2:00 P.M. at the Kiowa Agency Office, Anadarko, Okla- 
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homa, I will take testimony and receive evidence for the 
purpose of determining the heirs, or probating the will 
dated 2-20-54, of Wook-Kay-Nau, Comanche Allottee 
#1927. 


If sufficient reason appears, the Examiner of Inheri- 
tance, in his discretion, may continue the hearing to 
another time and place to be announced at the hearing. 


All persons having an interest in the estate of the above- 
named decedent, and all creditors having claims against 
said estate, are hereby notified to be present at the hear- 
ing and furnish such evidence as they desire. Persons 
interested in the estate as probable heirs should make 
sure there are also present at the hearing at least two 
disinterested witnesses who know and can testify as to the 
family history of the decedent and the relationship of 
such probable heirs to the decedent. 


This hearing is to be held pursuant to the act of June 
25, 1910 (36 Stat. 855), as amended by the act of Feb- 
ruary 14, 1913 (37 Stat. 678), and the Probate Regula- 
tions of the Department of the Interior, Code of Federal 
Regulations, title 25, chapter I, subchapter J, part 81. 


NOTICES POSTED AT: 


Indian Agency, Anadarko, Okla. 
Post Office, Apache, Okla. 
s “Lawton, Okla. 
« “Walters, Okla. 
‘cr “Cache, Okla. 
J. R. GRAVES 
Examiner of Inheritance 


Mail Address: J. R. GRAVES 
Examiner of Inheritance 
Box 448, Shawnee, Okla. 
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EXHIBIT I-4 


Received August 23, 1956, Bureau of Indian Affairs, 
Washington, D. C.— 12112 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 


P. O. Box 448, Shawnee, Oklahoma 


Probate H-286-56 
JRG 


IN THE MATTER OF THE ESTATE OF: 


Wook-KaH-Nau, deceased, 
COMANCHE ALLOTTEE No. 1927 


ORDER APPROVING WILL AND DECREEING 
DISTRIBUTION 


This case coming on to be heard before the Examiner 
of Inheritance, Office of the Solicitor, Shawnee, Oklahoma, 
and upon submission of the evidence, the following facts 
and conclusions of law are presented : 


Notices of hearing on this estate were duly served upon 
the known heirs, devisees and other interested persons 
by mailing a copy of such notice to each of them at their 
last known addresses, and by posting a notice at five public 
places within the jurisdiction of the Kiowa Area Field 
Office in Oxlahoma for 20 days or more prior to such 
hearing. 


A hearing was duly concluded at Anadarko, Oklahoma, 
on April 26, 1956, for the purpose of ascertaining the 
heirs at law of the decedent and the facts and circum- 
stances surrounding the execution of an instrument in 
writing, dated February 20, 1954, purporting to be her 
last will and testament. 
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The evidence adduced at the hearing discloses that the 
decedent died on February 23, 1956, at the age of about 
80 years, a resident of the State of Oklahoma, leaving 
surviving her the following heirs at law, determined in 
accordance with the laws of the State of Oklahoma, whose 
shares in the estate, had she died intestate, would be: 


Maud Red Elk, Comanche #3232, daughter, 2/14 
Eula (Ula) Sue Kaniatobe, Comanche #3233, dauchter, 2/14 
George Homovich, Comanche Unal., son, 2/14 
Bessie Karty, Comanche Unal., daughter, 2/14 
Jane Asenap, Comanche Unal., daughter, 2/14 
Wilfred Tabbytite, Comanche Unal., son, 2/14 
Leon Taunah, Comanche Unal., grandson, 1/14 
Nena Floy Kosechata, Comanche Unal., granddaughter, 1/14 


The decedent’s trust or restricted property consists of 
her own allotment and interests in four other Comanche 
allotments which she inherited or purchased with re- 
stricted funds, all of which are hereinafter described and 
are situated in Oklahoma under the jurisdiction of the 
Kiowa Area Field Office, Bureau of Indian Affairs, Ana- 
darko, Oklahoma. The appraised value of such trust or 
restricted lands is $362,850.00, of which $331,414.33 
represents the mineral value and $31,435.67 represents 
the surface value. Also, at the time of the decedent’s 
death, she had the sum of $63,300.08 on deposit in her 
account at the Agency Office in Anadarko. 


By terms of the decedent’s last will and testament, 
dated February 20, 1954, she makes specific devises 
and/or bequests to each of her six children, Jane Asenap, 
Wilfred Tabbytite, George Homovich, Bessie Karty, Eula 
(Ula) Sue Kaniatobe, and Maud Red Elk, and to her 
grandson, Don Karty. She then leaves the residue of her 
estate to her daughter, Bessie Karty. 


The decedent’s four children, each of whom takes only 
a small part of her estate under the provisions of this 
will, objected to its approval on the following grounds: 
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(1) that they believe all the children should share equally 
in her property, especially in the oil royalties derived 
therefrom; and (2) that the decedent did not realize the 
value of her oil producing lands. The former objection 
would be valid only if it were shown that execution of the 
will was obtained through some improper measure or 
that the decedent was mentally incompetent. A careful 
review of the testimony, including that of the scrivener 
of the will and both attesting witnesses (one of whom 
acted as interpreter), clearly discloses that the will was 
properly made and executed by the decedent when she 
was of sound and disposing mind and memory and not 
acting under undue influence, coercion, fraud or duress. 


When we consider all the other facts and circumstances, 
as reflected by the evidence, they fail to sustain the other 
objection, namely, that the decedent did not realize the 
value of her oil producing lands. The two children, Jane 
and Wilfred, who receive the major portion of the estate 
under the will, are the decedent’s youngest children, both 
of who are illegitimate and for whom she had shown a 
definite preference for many years prior to her death. 
Furthermore, they did not share in the valuable estates 
of the decedent’s prior deceased husband, Ho-mo-vich, 
Comanche Allottee +1926, Probate +113392-15, and her 
prior deceased son, Herbert Homovich, Comanche Allottee 
#1928, Probate +7996-49; while the other four children 
received a share in each of such estates, both of which 
contained oil producing lands. Also, the decedent excluded 
her daughter, Flora Taunah, Comanche Allottee +1929, 
(who was living at the time of execution of the will, but 
who died on June 24, 1954, Probate 8857-55), from 
participating in her estate “for the reason that she has 
considerable money and property” (oil producing lands 
constituted the bulk of her estate). These facts, together 
with testimony showing that the other four children have 
considerable land (some of which was purchased for them 
by the decedent), furnish a logical and normal reason for 
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the decedent’s leaving her own allotment, containing her 
most valuable oil royalties, to Jane and Wilfred, thereby 
disclosing that she did have a reasonable Opinion as to the 
value of her oil producing lands, Upon the basis of the 
record, we hold that the decedent’s last will and testament 
of February 20, 1954, represents her true wishes respect- 
ing disposition of her property and merits the Depart- 
ment’s approval. 


Now, THEREFORE, by virtue of the power and au- 
thority vested in the Secretary of the Interior by Section 
1 of the Act of June 25, 1910 (36 Stat. 855), and other 
applicable statutes, and pursuant to 25 C.F.R. 81, I here- 
by approve the decedent’s last will and testament, dated 
February 20, 1954. 


In the fourth provision of the decedent’s will, she de- 
vises the NE/4 Sec. 35-38-11 W., I.M., in Oklahoma, being 
the land which she acquired from her mother, Per-man-su, 
Comanche Allottee #1978, to her son, George Homovich. 


The land records at the Anadarko Agency disclose that 
this land was deeded to the devisee by the decedent on 
September 15, 1950, Accordingly, such devise become in- 
Operative in this proceeding. 


In the eighth provision of the will, the decedent gives 
and bequests all the money which she owns at the date 
of her death to her six children in equal shares. This 
provision is construed as making a specific bequest to each 
child of a 1/6 share in the $63,300.08 which she had in 
her Agency account at the time of death. 


IT Is ORDERED, that the Area Director will cause to be 
made a distribution of the trust or restricted estate of the 
decedent in accordance with her last will and testament, 
subject to payment of the probate fee and the withholding 
of funds sufficient to cover Federal estate taxes as herein- 
after set forth, as follows: 
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To Jane Asenap, Comanche Unal., daughter and legatee 
and/or devisee, the following: 


The sum of ten thousand five hundred fifty dollars 
and one cent ($10,550.01), subject to payment of 
attorney fees on her behalf as hereinafter set forth. 


All that part of the decedent’s allotment, Comanche 
31927, described as the N/2 SW/4 See. 1-48-11 
W., I.M., in Oklahoma, containing 80 acres. 


All that part of the allotment of John Oda, Co- 
manche +2924, described as the N/2 NW/4 Sec. 
36-28-13 W., I.M., in Oklahoma, containing 80 
acres. 


To Wilfred Tabbytite, Comanche Unal., son and legatee 
and/or devisee, the following: 

The sum of ten thousand five hundred fifty dollars 

and one cent ($10,550.01), subject to payment of 


attorney fees on his behalf as hereinafter set 
forth. 


All that part of the decedent’s allotment, Comanche 


#1927, described as the S/2 SW/4 See. 1-48-11 
W., I.M., in Oklahoma, containing 80 acres. 

An undivided 14895/42768 interest in the allotment 
of Titchywy, Comanche +1983, described as the 
NE/4 Sec. 12-4S-11 W., I.M., in Oklahoma, con- 
taining 160 acres. 


To George Homovich, Comanche Unal., son and legatee 
and/or devisee, the following: 


The sum of ten thousand five hundred fifty dollars 
and one cent ($10,550.01). 


An undivided 1/2 share of the decedent’s 3/9 in- 
terest in the allotment of Ho-mo-vich, Comanche 
21926, described as Lots 3 & 4 (NW/4) and the 
S/2 NW/4 See. 1-48-11 W., I.M., in Oklahoma, 
containing 161.76 acres 
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To Don Karty, Comanche Unal., grandson and devisee, 
the following: 
All of the allotment of Nahsotum (Sallie Perman- 
su), Comanche 31979, described as the NW/4 
Sec. 35-38-11 W., I.M., in Oklahoma, containing 
160 acres. 
To Maud Red Elk, Comanche #3232, daughter and 
legatee, the following: 
The sum of ten thousand five hundred fifty dollars 
and one cent ($10,550.01). 
To Eula (Ula) Sue Kaniatobe, Comanche £3233, 
daughter and legatee, the following: 
The sum of ten thousand five hundred fifty dollars 
and one cent ($10,550.01). 
To Bessie Karty, Comanche Unal., daughter, legatee, 
devisee and residuary devisee, the following: 
The sum of ten thousand five hundred fifty dollars 
and one cent ($10,550.01). 


An undivided 1/2 share of the decedent’s 3/9 in- 
terest in the allotment of Ho-mo-vich, Comanche 
+1926, described as Lots 3 & 4 (NW/4) and the 
8/2 NW/4 See. 1-48-11 W., I.M., in Oklahoma, 
containing 161.76 acres. 


Any and all other trust property, real, personal, 
or mixed, if any there be. 

Until such time as a further modifying order is issued 
by this office, the Area Director, Bureau of Indian Affairs, 
Anadarko, Oklahoma, is directed to withhold from the 
funds accruing to the credit of the decedent’s estate after 
February 23, 1956, the date of her death, subject to pay- 
ment of the probate fee, the sum of $102,351.81, which 
has been computed by the Examiner and Administrator 
(with will annexed) of the decedent’s non-trust estate as 
the approximate amount of Federal estate taxes which 
may be due and payable on May 23, 1957. As soon asa 
determination is made regarding the estate tax liability 


34 


of the decedent’s trust or restricted property, the Exam- 
iner will issue a modifying order directing that these 
withheld funds be paid to the Federal Government, or that 
such funds be released to the beneficiaries who otherwise 
would have received them under the aforementioned 
decree of distribution. 


The claim of Houston Bus Hill, Attorney at Law, Okla- 
homa City, Oklahoma, in the amount of $17,763.96, cover- 
ing attorney fees for representing Jane Asenap and Wil- 
fred Tabbytite, is reduced to $10,000.00, and is hereby 
allowed in the latter amount. Of this allowed amount, 
$5,000.00 shall be charged against Jane Asenap’s interest 
in the estate, and the other $5,000.00, shall be charged 
against Wilfred Tabbytite’s interest therein. Such amount 
shall be paid from funds now held or hereafter accruing 
to the credit of such persons’ interests in the estate. 


The trust estate of the decedent having been appraised 
at $426,150.08, a probate fee of $75.00 will be collected 


by the Area Director or other officer in charge in accord- 
ance with the authority found in the Act of January 24, 
1923 (42 Stat. 1185; 25 U.S.C. Sec. 377). 


Done at the City of Shawnee, Oklahoma, and dated 
August 17, 1956. 


/s/ J. R. Graves 
J. R. GRAVES 
Examiner of Inheritance 
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EXHIBIT 1-5 


Received December 19, 1956, Bureau of Indian Affairs, 
Washington, D. C. — 17575 


* * * * 


PETITION FOR REHEARING 


To: Hon. J. R. GRAVES 
Examiner of Inheritance 
Bureau of Indian Affairs 
Department of the Interior 


The undersigned heirs at law of Wook-Kah-Nah, re- 
Spectfully petition for a rehearing upon the following 
grounds: 


1, 
That the original hearing was not conducted ac- 


cording to law and proper notice was not given to all 
interested parties as provided by law. 


2. 


Petitioners state that one or more Wills purported 
to have been made by Wook-Kah-Nah at the direction 
of proponents of this Will are in existence and should 
have been considered in this hearing. 


3. 


Proponents of this Will are indebted to the Estate 
of Wook-Kah-Nah in the sum of approximately 
$250,000.00 obtained from the deceased prior to the 
appointment of her guardian, of which no accounting 
has been made, and such accounting and collection 
of funds due Estate is essential and must be com- 
pleted before a proper distribution can be made 
herein. 
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4. 


Jane Asenap, one of the proponents of this Will, 
and others filed a petition in the County Court of 
Cotton County, Oklahoma, No. 1513, on September 
12, 1953, duly verified under oath, alleging Wook- 
Kah-Nah to be mentally incompetent; and upon 
proper hearing thereupon, September 21, 1953, the 
said County Court legally declared Wook-Kah-Nah 
to be an incompetent and appointed a guardian. 
Wook-Kah-Nah was not thereafter legally determined 
to be competent. 


5. 


Petitioners allege that gross undue influence was 
used upon Wook-Kah-Nah at the time of making the 
Will in question and prior thereto by both proponents. 


6. 


Petitioners further allege that since the hearing 
on April 26, 1956 and the ruling thereon August 17, 
1956, important new evidence has been discovered 
that was therefore unknown to these petitioners and 
could not with due diligence be obtained prior to the 
hearing as more fully appears by the affidavit hereto 
attached and identified as Exhibit “A” and made a 
part hereof. 

7. 


The Will dated February 20, 1954 in question 
herein was not executed and witnessed in accordance 
with the law, was invalid, not subject to be admitted 
to probate and should be held invalid. 


WHEREFORE these petitioners respectfully request the 
Hon. Examiner of Inheritance to permit amendment to 
this petition within a reasonable time, and upon due con- 
sideration thereof, to grant the petitioners a rehearing 
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and permit the introduction of evidence upon said re- 
hearing. 


Maup Rep ELK 

Eula (ULA) SuE KANIATOBE 

GEORGE Homovicy 

BESSIE KARTY 

LEON TAUNAH 

ILENA FLoy KOSECHATA 
Petitioners 


: /S/ Wm. T. Powell 
JUDGE Wo. T. POWELL 


STATE OF OKLAHOMA ) 
) 8S. 
COUNTY OF CADDO ) 


Maud Red Elk, of lawful 
States that she is one of th 
and 


/8/ Maud Red Elk 
Maup Rep ELK 


~tATE OF OKLAHOMA 
) SS. 
COUNTY OF CADDO ) 


Eula Sue Kaniatobe, of lawful age, being first duly 
sworn states that she is one of the petitioners above 
named, and that she has read the above and foregoing 
Petition for Rehearing and the statements contained 
therein are true and correct as she verily believes. 


/8/ Eula Sue Kaniatobe 
EuLA SUE KANIATOBE 


Subscribed and sworn to before me the undersigned 
Notary Public in and for said County and State this 
16 day of October, 1956. 


/8/ RuBy HAMMETT 
Notary Public 


My Commission Expires: 
May 5, 1959 
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EXHIBIT I-6 
Filed 11-27-56, Anadarko, Okla. 


* * * * 


AMENDMENT TO PETITION FOR REHEARING 


To: Hon. J. R. GRAVES 
Examiner of Inheritance 
Bureau of Indian Affairs 
Department of the Interior 


The undersigned heirs at law of Wook-Kah-Nah re- 
spectfully petition to file this amendment to the Petition 
for Rehearing, as follows: 


8. 


That Probate Number 1627, Cotton County, Oklahoma, 
the Estate of Wook-kah-nah, Deceased, was administered 
by Houston Bus Hill as Administrator with the Will 


annexed, who had been formerly employed as an attorney 
for Hollis and Jane Asenap and Wilford Tabbytite, and 
also employed to represent Hollis and Jane Asenap in 
re the guardianship of Wook-Kah-Nah, No. 1513, Cotton 
County, Oklahoma, and although the said Houston Bus 
Hill was informed that Jane Asenap and Hollis Asenap, 
together with Wilford Tabbytite, disposed of and spent 
more than a quarter of a million dollars of Wook-Kah- 
Nah’s money during the years of 1951, 1952 and 1953, 
and that they were justly indebted to the estate of 
Wook-Kah-Nah in the said amount, the said Houston Bus 
Hill made no attempt to institute legal proceedings to 
collect said funds, to determine exactly the amount of 
said funds that were wrongfully taken, or to establish a 
claim against the inheritance of Jane Asenap and Wil- 
ford Tabbytite for the protection of the other heirs, and 
these petitioners are of the opinion that these facts were 
not sufficiently nor properly presented to the Examiner 
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in the original hearing hereon, and that this examiner 
should grant the Petition for Rehearing, reopen the 
matter, and request a Congressional Investigation of the 
dissipation of this large sum of money for the protection 
of the heirs in this case, and to safeguard against further 
happenings for the protection of the wards of the 
Government. 


Maup Rep ELK 

EuLa (ULA) SUE KANIATOBE 

GEORGE HomovicH 

Bessie Karty 

LEON TAUNAH 

ILENA FLoy KoSEcHATA 
Petitioners 


By /s/ Wm. T. Powell 
JUDGE Wm. T. PoweLy 


/s/ Phil E. Daugherty 
PHIL E. DAUGHERTY 
Attorneys for Petitioners 


STATE OF OKLAHOMA 


) 
) ss 
) 


COUNTY OF COMANCHE 


Maud Red Elk, Eula Sue Kaniatobe and Bessie Karty, 
being first duly sworn, state that they are each one of the 
Petitioners above named, and that they have read the 
above and foregoing Amendment to Petition for Rehear- 
ing, and the statements contained therein are true and 
correct as they verily believe. 


/s/ Maud Red Elk 
Maup RED ELK 


/s/ Eula Sue Kaniatobe 
EULA SUE KANIATOBE 
/s/ Bessie Karty 
BESSIE KaArRTY 


Subscribed and sworn to before me the undersigned 
Notary Public in and for said County and State this 27th 
day of November, 1956. 


/8/ Elaine Rhoads 
Notary Public 


My Commission Expires June 4, 1958. 
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Exhibit “A” 


AFFIDAVIT 


STATE OF OKLAHOMA 


) 
) ss 
) 


COUNTY OF COMANCHE 


Shannon Wahnee of lawful age, being first duly sworn 
upon oath, make the following affidavit as my free and 
voluntary statement, as follows: 


In, I believe October of the year 1948, Mr. Hayes with 
the Indian Agency in Anadarko, requested that I act as an 
interpreter so he could prepare a Will for Wook-kah-nah, 
an elderly Comanche lady. She was accompanied by her 
daughter, Jane Asenap, who stayed close to her all of 
the time. Mr. Hayes first told me to ask her if she was 
ready to make a Will and when I asked her that in 
Comanche she did not answer but just sat there silent. 


I again asked her in Comanche at Mr. Hayes request 
if she was ready to make a Will, and after sitting for 
awhile, she finally said, “I have my oil land and my 
children”, and she began naming her children. She said 
“T have Maude and Wilford”, and then Jane interrupted 
her and said “No, you are going to Will all of that oil 
land to me.” Wook-kah-nah didn’t say anything for a 
while and at Mr. Hayes request I again asked her what 
she wanted to do, and she said, nodding towards Jane, 
“Well since she said that, I guess I will Will it to her.” 
Every time I would ask her about various pieces of prop- 
erty, Jane would tell her what to do and she would tell 
me to do it that way. Mr. Hayes asked me to find out 
who she wanted to leave her money to and Jane told her 
to leave her money to her and to give some to Wilford. In 
the residue clause of the Will was provided that the resi- 
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due, which consisted of her money would go to Jane Caddo 
and Wilford Tabbytite. 


I have known Wook-kah-nah for many years. She was 
born on the plains, the same as I, and there are not many 
left who talk her type of Comanche language. She is 
difficult to understand. I talked to her many times when 
she was in good health and not blind. It is my opinion 
that she was not capable of understanding what she was 
doing when this Will was made and I doubt if she was 
capable of understanding anything since approximately 
1940. She was very childish, and anybody who attempted 
to could influence her to think their way. I told Mr. 
Hayes about this right after the Will was made and then 
called his attention to it a few days later and he told me 
it was bad, but maybe it would be changed. 


The only other witness to the Will, Samuel Mullen, came 
back later after the Will was typed and signed by me. 
He didn’t even read it, just signed it. I read the Will 


and knew its contents and was quite disturbed because 
it left some of her children entirely out. I believe she 
intended to name all her children, because she started to 
name Flora, the one who is now dead, and Jane stopped 
her, telling her that Flora had plenty of money, and to 
leave her out. 


In the Will, such as the wording “To my beloved son, 
Wilford Tabbytite” and “To my beloved children. George 
Homovich and Bessie Homovich” was all wording that 
Mr. Hayes prepared, because Wook-kah-nah didn’t say 
anything like that. She merely told me to give the par- 
ticular pieces of land as they were described to her by 
Jane to the persons named in the will, all after Jane 
Asenap told her how to do it. 


I was born on the Plains and believe I am about sixty- 
two (62) years old. I learned to speak Comanche before 
I learned English. I started to school when I was about 
twelve years old, and then first began to learn English. I 
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speak the same Comanche that Wook-kah-nah knew, and 
not the mixed English and Comanche that the younger 
Indians speak. All interpreters who learned Comanche 
from the Indians after they left the plains cannot talk 
freely with the older Indians, and often misunderstand 
what they are trying to say, because the younger In- 
dians don’t know the meanings of many of the words 
and sounds the older Indians use. 


Another reason I don’t think Wook-kah-nah knew what 
she was doing with her property when she made the Will 
I witnessed, and Wills after that, is because her property 
did not become valuable until about 1946, and she had 
made a will in 1943 that left all her property in a fairly 
equal manner to all of her children, and at that time Jane 
and Wilford were not much interested in her, but when 
her land began to produce oil, almost everytime I saw 
Wook-kah-nah, Jane was with her, and before the oil, 
I never did see them together. 


It is my opinion that if Wook-kah-nah had been let 
alone, not influenced, and not so old and ill that she did 
not know what she was doing, she would have left her 
property equally to all of her children and the children 
of Flora. 


I have no interest in the estate of Wook-kah-nah, or 
any of her heirs, and make this affidavit for the purpose 
of furnishing the truth as I believe it to be. 


/s/ Shannon Wahnee 
SHANNON WAHNEE 
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STATE OF OKLAHOMA ) 
) ss 
COUNTY OF COMANCHE ) 


On this 27th day of November, 1956, before me the 
undersigned, a Notary Public in and for the County and 
State aforesaid, personally appeared Shannon Wahnee, to 
me known to be the identical person who executed the 
within and foregoing instrument and acknowledged to me 
that he executed the same as his free and voluntary act 
and deed for the uses and purposes therein set forth. 


Subscribed and sworn to before me, the undersigned, 
this 27th day of November, 1956. 


/8/ Elaine Rhoads 
Notary Public 


My Commission Expires: June 4, 1958. 
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Exhibit A(1) 
AFFIDAVIT 
STATE OF OKLAHOMA ) 
COUNTY OF COMANCHE ) " 


I, George Coosewoon, of Lawton, Oklahoma, of lawful 
age, being first duly sworn upon oath, state as follows: 


I am forty-six years of age, and I have known Wook- 
kah-nah all my life. I was born in Cotton County, Okla- 
homa; lived there until 1948, when I moved to Lawton. 
I learned to talk Comanche before I learned English, and 
learned it from my father and mother, who were born 
on the Plains and speak the true Comanche language. 


I knew Wook-kah-nah very well, and remember when 
she became old and began to fail. Her eyes went bad, 
and I believe she became blind in about 1939 or 1940. 
About that time she was becoming very old, somewhat 
childish, and easily influenced. She came to our house 
with her children about once a month or more to visit us, 
and after 1940 I began to notice that she was becoming 
more difficult to talk to and not as easy to understand 
as she had been. 


After I moved to Lawton, I would say sometime in 
1952 or 1953, she was at our home and was very un- 
happy. She told us that she had been told that she had 
no money with the Indian Agency, and she didn’t seem 
to understand fully why since she had some oil wells and 
didn’t remember spending the money. She didn’t know 
how much money she had received and didn’t know why 
Hollis and Jane had spent it all; didn’t know how they 
had spent it, and she didn’t know what they had bought 
with it since she, Hollis nor Jane had anything to show 
for the money. 
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She later told us that she had a guardian who was 
keeping Hollis and Jane from spending her money. 


I know Geraldine Ashecut and George Poctillo and have 
talked with them for many years, and know that neither 
of trem know enough Comanche to talk intelligently with 
Wook-kah-nah, and they could not have properly acted 
as interpreter or witness to her will. 


I also know Wilbur Parker and have talked with him 
a lot and know that he does not know enough Comanche to 
interpret for Wook-kah-nah for a will, or to act as a 
witness for her will. 


During the last few years of Wook-kah-nah’s life one of 
her various children would bring her to our house for 
visits. I noticed that when Jane would bring her there 
she would boss her and take complete control over her, 
while the other children would let her do as she pleased 
and didn’t try to dominate her. 


From my observations and conversations with Wook- 
kah-nah and conversations I have heard Wook-kah-nah 
have with other people, together with what I have seen 
and heard from Jane and Hollis, it is my opinion that 
Wook-kah-nah was entirely under their influence when she 
made her last wills, because I know she disliked the way 
Jane and Hollis threw their money away, and know that 
she didn’t care any more for Jane and Wilford than she 
did for the rest of her children, and she certainly would 
not have made a will giving the bulk of her property to 
them unless she was entirely under their influence and 
control. 


/s/ George Coosewoon 
GEORGE COOSEWOON 
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STATE OF OKLAHOMA _) 


) 
COUNTY OF COMANCHE ) 


On this 27th day of November, 1956, before me the 
undersigned Notary Public in and for the County and 
State aforesaid, personally appeared George Coosewoon, 
to me know to be the identical] person who executed the 
within and foregoing instrument and acknowledged to 
me that he executed the same as his free and voluntary 
act and deed for the uses and purposes therein set forth. 


Subscribed and sworn to before me this 27th day of 
November, 1956. 


/8/ Elaine Rhoads 
Notary Public 


My Commission Expires June 4, 1958. 
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Exhibit “A”(2) 
AFFIDAVIT 


STATE OF OKLAHOMA  ) 
SS 


) 
COUNTY OF COMANCHE ) 


Joe Karty and Bessie Karty, of lawful age, being first 
duly sworn upon oath, make the following affidavit as our 
free and voluntary statement, as follows: 


In 1938 we moved to Wook-kah-nah’s original allotment, 
Number 1927, farmed it, and either lived on it or Her- 
bert’s allotment in the same Section until about 1945. 
We moved there because Wook-kah-nah did not have any- 
body to take care of her; her health had begun to fail, 
and her eyes were getting very bad. 


When the War closed, at the end of 1945, Wilford was 
released from the service and came home. We had in- 
herited some land of our own during this period of time, 
and Wilford agreed to take care of Wook-kah-nah, so 
we moved to our own land, but Wilford would not farm 
the land and didn’t do anything but run around, so Wook- 
kah-nah went to live with Maude Red Elk, where she 
lived until oil was found on her land in 1946, and then 
Jane, for the first time, became quite interested in her 
and took her to Eula Sue Kaniatobe’s home in Lawton, 
where they stayed two or three months, after which Jane 
took her back to the old home place at Walters, where 
they lived with George. At this time they were drilling 
oil wells on the original allotment, and after the first oil 
well came in Hollis Asenap married Jane and they took 
Wook-kah-nah to Lawton where they lived in an apart- 
ment. Wilford then began to go to Lawton and get 
money from Wook-kah-nah, and Hollis and Jane also took 
money from her until 1952, when they began to spend all 
of her total income. Wook-kah-nah did not spend very 


50 


much money on herself, as her needs were very simple and 
she was not accustomed to lavish living. During less than 
two years, the last of 1951, 1952 and part of 1953, Wil- 
ford, Hollis and Jane spent or dissipated more than a 
third of a million dollars of Wook-kah-nah’s money. 
When Maude and Eula found out about this waste of the 
estate, they reported it to the Indian Agency and it re- 
sulted in the appointment of Funston Flanagan as Wook- 
kah-nah’s guardian in September, 1953, and in the hear- 
ing Jane testified that her mother was entirely incom- 
petent; that she didn’t and couldn’t understand anything 
you said to her, and couldn’t manage her own money. She 
further said that for about three years they had spent 
her total income, which was Eight Thousand Dollars 
($8,000.00) a month or more. (See page 3 and 4 of the 
testimony of the guardianship proceeding, No. 1518, 
County Court, Walters, Oklahoma.) 


After the guardian was appointed, a budget was set up 
giving Jane and Hollis Five Hundred Dollars ($500.00) 
a month, and Wilford a like amount, which was later 
reduced to Two Hundred and Fifty Dollars ($250.00) a 
month, and paid to Wilford’s wife. 


From that date until Wook-kah-nah’s death, she lived 
part of the time with Jane, part of the time with Maude, 
part of the time with Eula, and part of the time with 
Bessie. During those periods of time the guardian paid 
Five Hundred Dollars ($500.00) a month for her main- 
tenance to whoever was caring for Wook-kah-nah, and 
Two Hundred Dollars ($200.00) a month was paid to 
Bessie, Eula, Maude and George during the last year of 
her life. 


After the dissipation of Wook-kah-nah’s money was 
reported to the Indian Agency, Hollis employed Houston 
Bus Hill, an attorney from Oklahoma City, and he took 
over and obtained the signatures of Flora, Bessie and 
Jane to a Petition for the appointment of a guardian, 
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and represented them until the guardian was appointed, 
qualified and received his letters of guardianship. 


After the guardian was appointed, while Wook-kah-nah 
was living with her various children, none of them ever 
requested that she make a will except Jane, and Jane in- 
duced her, with the help of Wilford and Hollis, to make 
wills dated October 14, 1948; September 2, 1949; July 
23, 1951; and February 20, 1954, Wook-kah-nah had 
made a wili dated the 11th of January, 1943, in which 
all of the children were consulted and the matter was 
discussed between them, by the children and Wook-kah- 
nah, and at that time it was very difficult to get Wook-kah- 
nah to understand about her property, and Jane induced 
her to leave the residue of the estate to her in that will, 
and we are of the opinion that Wook-kah-nah did not 
understand the extent of her property, its value, or what 
she was doing with it, and it is our opinion, from what we 
have observed and the facts that we have received in the 
last thirty days, that Jane, Hollis and Wilford took ad- 
vantage of Wook-kah-nah, who was, according to Jane’s 
own sworn testimony, at least eighty-five years old; blind, 
and who couldn’t understand anything that she was told; 
couldn’t speak English; didn’t know the value of her 
land; didn’t understand the value of money in any size- 
able sums; who was childish and easily influenced, to make 
this will giving them practically all of her estate, and we 
believe that the Petition for Re-Hearing should be 
granted; that a complete investigation should be made of 
the dissipation of Wook-kah-nah’s estate; those persons 
responsible for its dissipation should be required to reim- 
burse her estate for the monies illegally used and wrong- 
fully expended; and the Indian Agency should require 
a complete and thorough investigation of all facts and con- 
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ditions surrounding this waste of a third of a million 
dollars. 
/s/ Joe Karty 
JOE Karty 


/s/ Bessie Karty 
BESSIE Karty 


STATE OF OKLAHOMA 


) 
) ss 
) 


COUNTY OF COMANCHE 


On this 27th day of November, 1956, before me the 
undersigned, a Notary Public in and for the County and 
State aforesaid, personally appeared Joe Karty and Bessie 
Karty, to me known to be the identical persons who ex- 
ecuted the within and foregoing instrument and acknowl- 
edged to me that they executed the same as their free and 
voluntary act and deed for the uses and purposes therein 
set forth. 


Subscribed and sworn to before me this 27th day of 
November, 1956. 


/s/ Elaine Rhoads 
Notary Public 


We, Maude Red Elk and Eula Kaniatobe, have read the 
above and foregoing Affidavit of Joe Karty and Bessie 
Karty, and know the facts contained therein to be true 
and correct. 


/s/ Maude Red Elk 
MAUDE RED ELK 


/s/ Eula Kaniatobe 
EULA KANIATOBE 
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Exhibit “A”(3) 


EXCERPT OF TESTIMONY OF 
Jane Asenap 


Given on the 21st day of September, 1958, in the County 
Court of Cotton County, State of Oklahoma 


IN THE COUNTY COURT OF COTTON COUNTY 
STATE OF OKLAHOMA 


No. 1513 


IN THE MATTER OF THE GUARDIANSHIP OF 
Wook-KaH-Nau, an incompetent person. 


* * * * 


JANE ASENAP, called as a witness being first duly 
sworn, testified as follows: 


BY: MR. HOUSTON BUS HILL: 


Q. State your name? A. Jane Asenap. 

Q. Where do you live? A. Seven and one-half miles 
south of Walters. 

Q. In Cotton County[?] A. Yes. 

Q. How long have you lived in Cotton County? A. All 
my life. 

Q. You are married? A. Yes. 

Q. You have three children? A. Yes, 

Q. Do you know Wook-Kah-Nah? A. Yes. 

Q. What relation is she to you? A. She is my mother, 

Q. Is Wook-Kah-Nah a fullblood Chomanche Indian? 
A. Yes. 

Q. She is a restricted Indian and is under the super- 
vision of the Department of the Interior and her interests 
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are looked after by the Indian Agency at Anadarko? 
A. Yes. 

Q. Is Wook-Kah-[N]Jah a resident of Cotton County? 
A. Yes. 

Q. How long has she lived here? A. All of her life. 

Q. Has Wook-Kah-[N Jah lived with you most of the 
time during the last five or ten years? A. Yes. 

Q. With you at your home seven and one-half miles 
south of Walters? A. That is right. 

Q. Has your mother been allotted certain Indian lands 
and inherited certain lands the title to which is held in 
trust by the Federal government? <A. Yes. 

Q. How old is your mother? A. She is 85. 

Q. Does she speak English? A. No. 

Q. Has she any oil income from her lands| ?] +A. Yes. 

Q. About how much money or income does she get per 
month from her lands? A. About $8,000.00. 

Q. The past two years then she has received approxi- 
mately eight to ten thousand dollars per month, the last 
two years? A. I don’t know. 

Q. Would you say about that much? A. Yes. 

Q. I would ask you if you know that most of this in- 
come she has received from her lands has not been spent 
during the last two years[?] A. Yes. 

Q. Does your mother have difficulty now in getting 
around because of her age and her eyes? A. Yes. 

Q. Does she understand and think as readily as she 
used to? A. No. 

Q. Is it your opinion that your mother is incapable 
of looking after her personal affairs? A. Yes. 

Q. Would you recommend to the Court that a guardian 
be appointed for her? <A. Yes. 

Q. Who would you recommend for guardian? A. Mr. 
Funston Flanagan. 

Q. He is a lawyer here in Walters, Cotton County, 
Oklahoma? A. Yes. 
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Q. You believe that it would be to the best interest of 
Wook-kah-nah and to her estate that a guardian be 
appointed for her? A. Yes, 

BY: MR. CLAUD H. SMITH, County Judge 

Q. Mrs. Asenap, you tell the Court that in your opinion 
you think it is to the best interest of her to have a 
guardian appointed? A. Yes, 

Q. Just what do you base your opinion on? A. She is 
getting old. 

Q. Is that the only reason that you think a guardian 
should be appointed for her? A. She don’t understand 
anything we say or what we tell her. 

Q. You transact her business affairs for her[?] A, 
When she stays with me I go with her and talk for her. 

Q. You have to go with her most of the time or one of 
her other daughters have to go with her to the Agency 
when she gets anything? A. Yes. 


(I believe that is all) 


* * * * 


STATE OF OKLAHOMA 


) 
) ss. 
) 


COUNTY OF COMANCHE 


I, the undersigned, Elaine Rhoads, a Notary Public in 
and for Comanche County, State of Oklahoma, certify 
that the within and foregoing is a true and correct copy 
of the original testimony on file in the County Court 
of Cotton County, Oklahoma. 


/8/ Elaine Rhoads 
Notary Public 


My commission expires June 4, 1958. 
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EXHIBIT I-7 


Received December 19, 1956, Bureau of Indian Affairs, 
Washington, D. C. — 17575 


Probate 12112-56, H-391-56 — JRG 


* * * * 


PETITION FOR REHEARING DENIED 


On October 16, 1956, Maud Red Elk and Eula Sue 
Kaniatobe petitioned for a rehearing from an order issued 
by the undersigned on August 17, 1956, approving the 
decedent’s last will and testament, dated February 20, 
1954. Such petition was filed in the office of the Bureau 
of Indian Affairs, Anadarko, Oklahoma, with an employee 
of that office, and constitutes a substantial compliance 
with the provisions of 25 C. F. R. 81.17. The petitioners 
are entitled to a decision on the merits of their allega- 
tions; and, therefore, a motion filed by Wilfred Tabbytite 
and Jane Asenap to dismiss such petition for technical 
reasons is overruled. 


In an amended petition, together with supporting affi- 
davits, which were filed within a thirty day additional 
period granted to the petitioners for that purpose, Maud 
Red Elk and Eula Sue Kaniatobe were joined by Bessie 
Karty. The allegations contained therein are being con- 
sidered along with those in the original petition. 


The first contention of the petitioners is that the orig- 
inal hearing was not conducted according to law and 
proper notice was not given all interested parties as pro- 
vided by law. An examination of the record fails to 
sustain this contention. Notices of the original hearing 
held in Anadarko, Oklahoma, on April 25, 1956, were 
given in accordance with the provisions of 25 C. FOR, 
81.2, 81.3 and 81.4. The petitioners appeared in person 
and two of them were represented by an attorney. They 
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made no objection to the procedure at the original hearing 
or at any time prior to the issuance of the decision almost 
four months later. 


Petitioners’ next allegation is that one or more wills 
purported to have been made by Wook-Kah-Nah at the 
direction of proponents of this will are in existence and 
should have been considered in this hearing. The will 
of February 20, 1954, contains a provision revoking all 
former wills made by the decedent. Thus, before any 
former wills may be considered, there would have to be 
introduced testimony or other proof sufficient to show 
that the will of February 20, 1954 was invalid. No such 
testimony was given in the original hearing; and, as will 
hereinafter be pointed out, the testimony that the peti- 
tioners now seek to introduce is insufficient to change this 
decision. Since all former wills were effectively revoked 
by the will of February 20, 1954, it is unnecessary to 
consider them. 


The petitioners’ third contention, as amplified in Item 
8 of their amended petition, is that the proponents of the 
will, Wilfred Tabbytite and Jane Asenap, should account 
to the estate for more than a quarter of a million dollars 
of the decedent’s funds which they wrongly received dur- 
ing the years of 1951, 1952 and 1953, or prior to the 
appointment of a guardian for the decedent on September 
21, 1953. This contention, even if proved by competent 
evidence, has no place in this proceeding. Until the 
decedent was determined to be incompetent and unable 
to handle her business affairs, she was entitled to with- 
draw any and all funds in her Indian money account 
under the provisions of 25 C. F. R. 221.3 (which became 
effective June 27, 1951). Immediately upon her with- 
drawal of these funds, they became non-trust monies and 
were no longer subject to the Department’s jurisdiction. 
Upon the appointment of a guardian for her in the Cotton 
County Court of Oklahoma, these petitioners, who had 
notice and knowledge of such appointment, could have 
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presented their request for an accounting to that Court. 
Furthermore, they had two and a half years before the 
decedent’s death to make such a request, and their failure 
to do so within that time constitutes unreasonable delay 
or legal laches. 


The petitioners’ remaining contentions, as contained in 
Items 4, 5, 6 and 7 of their petition, attack the validity 
of the decedent’s will of F ebruary 20, 1954, They allege 
that she was mentally incompetent to execute this will 
because she was legally declared incompetent by the Cot- 
ton County Court on September 21, 1953, and that she 
was never thereafterwards declared competent. Also, they 
contend that the proponents of this will used gross undue 
influence to secure its execution. 


A review of the testimony taken in the original hearing 
discloses that both of these matters—mental competency 
and undue influence—were fully and exhaustively in- 
quired into by two attorneys (one of whom represented 


two of these petitioners) and by this Examiner. Both 
matters were decided adversely against them, and we 
submit that the record contains ample, substantial evi- 
dence to sustain this finding. 


The information contained in the petitioners’ supporting 
affidavits, even if the affants were to so testify, is merely 
cumulative or repetitious. The prior determination of 
the decedent’s incompetency by the Cotton County Court 
is not binding in this proceeding and is no more than 
evidence of such incompetency. See Hill v. Davis, 167 P. 
465, 64 Okla. 243; In re Wah-kon-tah-he-um-pah’s Estate, 
232 P. 46, 108 Okla. 1: and In re Wadsworth’s Estate, 
273 P. (2d) 997. The tests of the decedent’s competency 
to make a will are whether she knew, in a general way, 
the character and extent of her property and understood 
her relationship to the objects of her bounty. The weight 
of credible testimony and other evidence, including all 
pertinent facts and circumstances. as set forth in the 
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second and third paragraphs on Page 2 of the original 
order, clearly show that the decedent met both of these 
tests on February 20, 1954, the date of the will’s execu- 
tion. The fact that the decedent was under guardianship 
at that time was duly considered in making the original 
decision. It was held then, and is affirmed now, that the 
other testimony and proof overcame the evidence of in- 
competency resulting from the existence of this guardian- 
ship. See Lena v. Patterson, 242 P. 238, 118 Okla. 156. 


Now, THEREFORE, by virtue of the power and au- 
thority vested in the Secretary of the Interior by Section 
1 of the Act of June 25, 1910 (36 Stat. 855), and other 
applicable statutes, and pursuant to 25 C. F. R. 81, I 
hereby deny the petition for rehearing filed on October 16, 
1956, as amended on November 27, 1956, by Maud Red 
Elk, Eula Sue Kaniatobe and Bessie Karty. 


This action on the petition for rehearing becomes final 
sixty (60) days from the date hereof. The petitioners may 


within this 60 day period (or within such additional 
period as the Secretary, for good cause, may allow), file 
with the Area Director, Bureau of Indian Affairs, Ana- 
darko, Oklahoma, a written notice of appeal to the Secre- 
tary of the Interior. Such notice of appeal shall state 
Specifically and concisely the reasons for the appeal. 
Copies of the notice of appeal shall be furnished by the 
appellant to the Examiner of Inheritance and to all parties 
who share in the estate under the decision of the Ex- 
aminer, and the notice of appeal shall contain a certifica- 
tion stating that this has been done. 
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Done at the City of Shawnee, Oklahoma, and dated 
December 14, 1956. 


/8/ J. R. Graves 
J. R. GRAvEs 
Examiner of Inheritance 


Copies to: 


Commissioner of Indian Affairs, Washington, D. C. 
Kiowa Area Field Office, Anadarko, Okla. 

Maud Red Elk, 303 E. Texas, Walters, Okla. 

Eula Sue Kaniatobe, Route 1, Walters, Okla. 

George Homovich, Route 1, Walters, Okla. 

Bessie Karty, Route 8, Walters, Okla. 

Jane Asenap, 203 E. N ebraska, Walters, Okla. 
Wilfred Tabbytite, 206 E. Ohio, Walters, Okla. 

Don Karty, c/o Bessie Karty, Route 3, Walters, Okla. 


Elgin Red Elk, Box 246, Walters, Okla. 

Leon Taunah, Temple, Okla. 

Tlena Floy Kosechata, Temple, Okla. 

Houston Bus Hill, Attorney at Law, Suite 1110-1115 
Republic Bldg., Oklahoma City 2, Okla. 

William T. Powell and Phil E. Daugherty, Attorneys at 
Law, Walters, Okla. 
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EXHIBIT [1-8 


Received February 14, 1957, Bureau of Indian Affairs, 
Washington, D. C, — 2114 


Probate 12112-56, H-286-56, H-391-56 


* * * * 


NOTICE OF APPEAL TO THE SECRETARY OF THE 
INTERIOR 


NOTICE OF APPEAL TO THE SECRETARY OF THE 
INTERIOR FROM THE ORDER APPROVING WILL 
AND DECREEING DISTRIBUTION, DATED AU- 
GUST 17, 1956: THE ORDER DENYING PETITION 
FOR REHEARING, DATED DECEMBER 14, 1956, 


TO: THE SECRETARY OF THE INTERIOR 
WASHINGTON, D.C. 


Please take notice that Maud Red Elk, Eula Sue Kania- 
tobe, George Homovich, Bessie Karty, Leon Taunah, Ilena 
Floy Kosechata, heirs of Wook-Kah-Nah, deceased Co- 
Manche Allotee No. 1927, are aggrieved by the order 
approving a Will and decreeing distribution of the Estate 
of Wook-Kah-Nah, deceased, Comanche Allotee No. 1927, 
issued by the Examiner of Inheritance and dated August 
17, 1956, and are further aggrieved by the denial of the 
petition for rehearing filed by petitioners and denied by 
the Examiner of Inheritance under an order dated De- 
cember 14, 1956, for the following reasons: 


(1) Wills dated January 11 
September 3, 1949, ‘ 51, reportedly 
executed by or for W ,Ww existence, 
but were entirely di 

Inheritance and not 

graph 4 of the orde 

hearing, and the Will 

so many inconsistencij 

Wook-Kah-Nah was j 


ad 


the time of any of said Wills, and that great undue 
influence was exerted upon her. 


(2) Evidence was introduced at the original hearing 
before the Examiner of Inheritance that approxi- 
mately $250,000.00 of the funds of Wook-Kah-Nah, 
Deceased, were wasted by the two principal heirs in 
said Will, Jane Asenap and Wilford Tabbytite, and 
said heirs are indebted to her estate in the sum of 
such funds as were wasted, upon which an accounting 
should be required by the Examiner of Inheritance 
and said funds made a part of this estate before an 
order of distribution was issued. 


(3) There was an abundance of evidence introduced 
at the hearing that Wook-Kah-Nah has been blind, 
incompetent and totalling [sic] unable to understand 
the extent of her bounty, the value of money or the ex- 
tend [sic] of her property since prior to the year of 
1941. In the County Court of Cotton County, Guard- 
ianship Case No. 1513, Wook-Kah-Nah was legally de- 
clared to be mentally incompetent on September 21, 
1953, and a guardian was appointed and Wook-Kah- 
Nah remained under said guardianship until her 
death. The Will approved by the Examiner of In- 
heritance was executed and made during said period of 
incompetence. 


(4) That great undue influence was exercised upon 
the said Wook-Kah-Nah at the time of making the 
Will in question by one of the principal beneficiaries 
thereunder, Jane Asenap, and that Wook-Kah-Nah 
had been under the influence of Jane Asenap for 
many years prior to the making of said Will and 
Jane Asenap took an active part in the making of 
each of the previous Wills, requiring the devise of the 
most valuable properties to her and her favored 
brother, Wilford Tabbytite. 


(5) The record contains undisputed testimony that 
approximately a quarter of a million dollars was 
received from the Bureau of Indian Affairs at Ana- 


darko, Oklahoma, purportedly for Wook-Kah-Nah, by 
Jane Asenap and Wilford Tabbytite from July 1, 
1951 to September 1953, approximately all of which 
was wasted. The payment record of such funds was 


3 


rendering 
conclusive proof of the 
Kah-Nah and of the in 
Jane Asenap and Wilford Tabbytite. 


(6) Since the r 
the Will and deer 


$6,000.00 on income that 

by the Supreme Court of 

taxable; that the Bureau 

ffort to file any claim for 

or interest thereon, until 

y two weeks ago, when such claims were 

processed and filed. It will be necessary to determine 

whether said funds are under the jurisdiction of the 

Examiner of Inheritance or under the jurisdiction of 

the Administrator with the Will Annexed, appointed 

in the County Court of Cotton County, in the Estate 

of Wook-Kah-Nah, Deceased, Comanche Allottee No. 

1927, Case No. 1627, before it may be determined 
if the same is omitted property. 

WHEREFORE, these petitioners respectfully appeal to the 
Secretary of the Interior to issue an order setting aside 
the order approving the Will and decreeing distribution, 
issued by Hon. J. R. Graves, Examiner of Inheritance, 
and dated August 17, 1956, and the order denying the 
petition for rehearing, issued by Hon. J. R. Graves, Ex- 
aminer of Inheritance, dated December 14, 1956, with 
instructions that the Will or Wills be decreed void, the 
property of Wook-Kah-Nah be ordered distributed equally 
to all her children, or that the matter be reopened and 
these petitioners be permitted a new hearing, at which 
time they may produce all of the evidence available, to- 
gether with new evidence, if any, and for any and all 
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other relief to which the Secretary of Interior may de- 
termine these petitioners to be entitled. 


/s/ Maud Red Elk, Maup Rep ELK 
/s/ Eula Sue Kaniatobe, EuLa SUE KANIATOBE 
, GEORGE Homovicu 


, ILENA FLoy KosEcHATA 
, LEON TAUNAH 


By /s/ Wm. T. Powell 
JUDGE Wm. T. PowELL, Attorney 
Walters, Oklahoma 


/s/ Ames, Daugherty, Bynum & Black 
AMES, DAUGHERTY, BYNUM & 
BLACK, Attorneys 
1122 First National Building 
Oklahoma City 2, Oklahoma 


ATTORNEYS FOR PETITIONERS 


STATE OF OKLAHOMA 


) 
) ss 
) 


OKLAHOMA COUNTY 


CERTIFICATE OF SERVICE 


Phil E. Daugherty, of lawful age, being first duly 
sworn upon oath, hereby certifies that on the Sth day of 
February, 1957, I placed in an envelope, with proper 
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prepaid postage thereon, a copy of the above and fore 
going appeal, properly addressed, to each of the following: 


Hon. J. R. Graves, Examiner of Inheritance, 
P. O. Box 448, Shawnee, Oklahoma 
Maud Red Elk, 303 E. Texas, Walters, Okla. 
Kula Sue Kaniatobe, Route 1, Walters, Oklahoma 
George Homovich, Route 1, Walters, Oklahoma 
Bessie Karty, Route 3, Walters, Oklahoma 
Jane Asenap, 203 East Nebraska, Walters, Okla. 
Wilfred Tabbytite, 206 East Ohio, Walters, Okla. 
Don Karty, ¢/o Bessie Karty, Route 3, Walters, Okla. 
Elgin Red Elk, Box 246, Walters, Oklahoma 
Leon Taunah, Temple, Oklahoma 
Ilena Floy Kosechata, Temple, Oklahoma 
Houston Bus Hill, Attorney, Republic Bk. Bldg. Okla. 
City 
Funston Flanagan, Attorney, Walter[s], Oklahoma 
and then deposited each envelope so addressed in the 
proper facility in the United States Post Office at 
Oklahoma Cith, [sic] Oklahoma. 


Further affiant sayeth naught. 


/s/ Phil E. Daugherty 
PHIL E. DAUGHERTY 


Subscribed and sworn to before me, the undersigned 
Notary Public, of said County and State, on this Sth day 
of February. 


/s/ {Ilegible] 
Notary Public 


My Commission Expires: 
August 31, 1957 
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EXHIBIT I-9 


ESTATE OF WOOK-KAH-NAH 
COMANCHE ALLOTTEE NO. 1927 


TA-855 Decided October 21, 1958 


Indian Lands: Descent and Distribution: Wills 


The previous wills of a testator need not be considered 
when his last will revokes all former wills and no 
proof is offered to show that the last will was invalid. 


Indian Lands: Descent and Distribution: Wills 


The testimony of an attesting witness to a will, who 
tries to impeach the mental] capacity of the testator 
and the due execution of the will is entitled to little 
credence and should be viewed with suspicion and 
caution. 


Indian Lands: Descent and Distribution: Wills 


Funds paid to an Indian from his individual money ac- 
count, upon payment, become non-trust property no 
longer subject to the jurisdiction of the Department 
of the Interior. The Examiner of Inheritance has no 
jurisdiction to determine the use of such funds or to 
order an accounting of the disposition of the funds 
paid to the Indian from his individual account, 


Indian Lands: Descent and Distribution: Wills 


An adjudication of a testator’s mental incompetency to 
manage his property is to be considered in the deter- 
mination of his testamentary capacity, but such evi- 
dence is not conclusive proof thereof. 


Indian Lands: Descent and Distribution: Wills 


Testamentary capacity is a state of mental capacity of 
the business then ensuing, to be able to bear in mind 
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in a general way the nature and situation of the 
Property, to remember the objects of the testator’s 
bounty, and to plan or understand the scheme of 
distribution. 


Indian Lands: Descent and Distribution: Wills 


An anticipated refund of taxes paid from the individual 
account of an Indian, when received, will be included 
in the estate as omitted property in accordance with 
25 CFR 15.31 and the original order of distribution 
need not be stayed, reconsidered or amended pending 
the receipt of such a refund. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
Washington 25, D. C. 


October 21, 1958 
Probate 12112-56 


ESTATE OF Wook-KaH-NAu, 
Deceased Comanche Allottee No. 1927 


PETITION FOR REHEARING DENIED 
AFFIRMED 


APPEAL FROM AN EXAMINER OF INHERITANCE 
BUREAU OF INDIAN AFFAIRS 


Maud Red Elk, Eula Sue Kaniatobe, George Homovich, 
Bessie Karty, Leon Taunah, and Ilena Floy Kosechata, 
through their attorneys William J. Powell and Ames, 
Daugherty, Bynum & Black, have appealed to the Sec- 
retary of the Interior from a decision of the Examiner 
of Inheritance dated December 14, 1956. The Examiner’s 
decision denied a petition for a rehearing in the matter 
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of the estate of Wook-Kah-Nah, deceased Comanche Al- 
lottee No. 1927, who died testate on February 23, 1956, 
at an age of about 80, a resident of Oklahoma, leaving 
a restricted estate valued at $426,150.08. 


The Examiner of Inheritance, by an order dated August 
17, 1956, approved the decedent’s last will and testament, 
dated February 20, 1954, and decreed a distribution in 
accordance with the will. The heirs of the decedent had 
been previously determined by the County Court of Cotton 
County, Oklahoma, in Cause No. 1627, in the probate of 
the decedent’s unrestricted estate, which record was by 
stipulation included in the record of this case. The de- 
cedent left surviving the following heirs at law, deter- 
mined in accordance with the laws of the State of Okla- 
homa, whose shares in the estate had she died intestate, 
would be: 

Maud Red Elk daughter 2/14 
Eula (Ula) Sue Kaniatobe daughter 2/14 
George Homovich son 2/14 
Bessie Karty daughter 2/14 
Jane Asenap daughter 2/14 
Wilfred Tabbytite son 2/14 
Leon Taunah grandson 1/14 
Ilena Floy Kosechata granddaughter 1/14 


By her will the decedent devised to her daughter Jane 
Asenap, the north one-half of her own allotment and her 
inherited interest in lands located west of Walters, Okla- 
homa. To her son Wilfred Tabbytite she devised the south 
one-half of her own allotment and her interest in the land 
she had inherited from her father. All of the land that 
decedent had inherited from her deceased husband was 
devised in equal shares to her daughter, Bessie Karty and 
her son, George Homovich. To her son, George Homovich, 
she also devised the land she had acquired by inheritance 
from her mother. Another parcel of land was devised by 
the testatrix to her grandson, Don Karty. The testatrix 
specifically and purposely excluded her daughter, Flora 
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The testatrix devised to her children, 
Bessie Karty, Jane Asenap, Ula Sue Kaniatobe, Maud 
Red Elk, George Homovich and Wilfred Tabbytite, in 
equal shares, all money that she owned at the time of her 
death, which was in the amount of $63,300.08. Testatrix 
named her daughter, Bessie Karty, as residuary devisee. 


A petition for reheari 
denied b 


will now under consj 
have been considere 
will a 


pleted before a proper distribution can be made; that one 
of the proponents of decedent’s last will, Jane Asenap, 
and others filed a petition in the County Court of Cotton 
County, Oklahoma, No. 1513, on September 12, 1953, 
under oath, alleging that Wook-Kah-Nah was mentally 
incompetent and upon a hearing, the Court legally de- 
clared her to be incompetent and appointed a guardian 
and that she was not thereafter legally determined to be 
competent; that gross undue influence w 

decedent at the time of the making of her will and prior 
thereto by the proponents, Jane Asenap and Wilfred 
Tabbytite; that since the hearing and the determination 
thereon by the Examiner, important new evidence has been 
discovered as contained in the affidavits of Shannon 
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Wahnee, who acted as interpreter in the preparation of 
@ previous purported will of the decedent and as contained 
in the affidavit of George Coosewoon ; and that the will was 
not executed and witnessed in accordance with the law, 
was invalid and not subject to be admitted to probate. 
An amendment to the petition for rehearing was filed 
whereby it is contended that in the probate proceedings 
of the unrestricted assets of the decedent’s estate, by the 
County Court of Cotton County, Oklahoma, the admin- 
istrator with the will annexed, appointed therein, was 
formerly employed as an attorney for the proponents and 
was also employed to represent them in the appointment 
of a guardian for Wook-Kah-Nah in the County Court, 
and was thereby informed that the proponents had dis- 
posed of more than a quarter of a million dollars of the 
decedent’s money during the years 1951, 1952 and 1953, 
whereby they were indebted to the estate of the decedent 
but that the said a[d|ministrator with the will annexed 
has made no attempt to collect said funds, to determine 
the amounts due or to establish a claim against the in- 
heritance of the proponents, Jane Asenap or Wilfred 
Tabbytite, for the protection of the other heirs. A similar 
contention is made in the appellants’ notice of appeal, 
including, however, an additional allegation that subse- 
quent to the order approving the will and decreeing a 
distribution, it was discovered by the appellants that the 
Department of the Interior had paid to the Federal Gov- 
ernment in excess of $187,000.00 in income taxes, and to 
the Oklahoma Tax Commission about $6,000.00 on income. 
That such income for which these taxes were paid was 
determined by the Supreme Court of the United States in 
1956, not to be taxable, whereupon the Bureau of Indian 
Affairs had recently filed a claim for a recovery of these 
funds. Appellants further contend that before it may 
be determined if the funds when recovered are omitted 
property, it will be necessary to determine whether said 
funds are under the jurisdiction of the Examiner of In- 
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heritance or under the jurisdiction of the Administrator 
with the will annexed, appointed by the County Court of 
Cotton County, Oklahoma. 


It appears from the evidence adduced at the hearing 
that the decedent, Wook-Kah-Nah, a Comanche Indian, 
was unable to speak any language other than Comanche 
and understood only a few words of English, was almost 
totally blind and was unable to read or write. She was 
possessed of her own allotment and several parcels of 
restricted land which she had inherited. Oil was dis- 
covered on Wook-Kah-Nah’s own allotment in 1946, where- 
upon all of the proceeds from the royalties and income 
therefrom were held in trust by the Bureau of Indian 
Affairs in her individual Indian Account, and after June 
27, 1951, were paid out to her from time to time as she 
requested, in accordance with the provisions of 25 CFR 
104.3 (formerly 221.3). During the years 1951, 1952, and 
1953, sums totaling in excess of $200,000.00 were with- 
drawn from Wook-Kah-Nah’s individual account upon her 
written requests made over her thumb mark. From the 
money received, Wook-Kah-Nah made purchases of land 
for each of her children, and from time to time gave 
each of them sums of money, with the possible exception 
of Flora Taunah. Her generosity in this regard greatly 
favored her daughter, Jane Asenap and her son, Wilfred 
Tabbytite. These two children were her youngest, neither 
owning any property except as was given to them by 
their mother. The other children of Wook-Kah-Nah had 
inherited properties or received substantial devises from 
the estates of their father and their brother, Herbert 
Homovich. Upon the petition of several of the children, 
the County Court of Cotton County, Oklahoma, on Sep- 
tember 21, 1953, appointed Funston Flanagan to act as 
guardian for Wook-Kah-Nah to conserve and look after 
her unrestricted property, which was the money received 
from her restricted trust funds, distributed from her in- 
dividual money account by the Anadarko Indian Office. 
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A budget was prepared whereby the approximate sum 
of $3,000.00 was withdrawn each month from her money 
account from which substantial amounts were paid to 
the children as requested by Wook-Kah-Nah. 


The contention of the appellants tha‘, the previous 
wills of Wook-Kah-Nah should have been considered at 
the hearing, was well answered by the Examiner in his 
order denying the petition for rehearing in which he 
concluded that since the will of February 20, 1954, being 
considered in this case, contains a revocation clause re- 
voking all former wills made by the decedent, there 
would have to have been proof offered to show that the 
will of February 20, 1954 was invalid before any proof 
of former wills could be considered. No such proof was 
given at the original hearing and the evidence sought 
to be introduced as contained in the petition for re- 
hearing is insufficient to change the decision. Therefore, 
all former wills having been revoked by the will of Feb- 
ruary 20, 1954, it was not necessary to consider them. 


In the appeal it is contended the wills disregarded by 
the Examiner had so many inconsistencies that it was 
evident the decedent was incompetent to make a will 
at the time of the making of any of said wills, and that 
great undue influence was exerted upon her. To support 
the contention of the appellants, there is included with 
their petition for rehearing an affidavit by Shannon 
Wahnee, who acted as interpreter and witness to a pur- 
ported will in October 1948. His affidavit contained 
statements indicating that Wook-Kah-Nah was being in- 
fluenced by her daughter Jane, who was present at the 
making of the will. The affiant also expresses an opinion 
that Wook-Kah-Nah was not capable of understanding 
what she was doing when the will was made. We do not 
consider that matters occurring in 1948 can be given 
much probative value to prove the invalidity of a will 
made in 1954. This is especially so since the suggested 
evidence results from the statements made by an attest- 
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ing witness to the 1948 will. The testimony of an at- 
testing witness who tries to impeach the mental capacity 
of the testator and the due execution of the will is entitled 
to little credence and should be viewed with suspicion 
and caution. 


In their response to the petition for rehearing, the 
proponents of the will of February 20, 1954, included 
the affidavit of Samuel Mullen who also acted as attest- 
ing witness to the will of Wook-Kah-Nah in 1948. The 
affiant refutes the statements made by the affiant Shan- 
non Wahnee and states that no member of Wook-Kah- 
Nah’s family was present at the time she told the scriv- 
ener of the will how she wanted her property to be de- 
vised. 


The petition for rehearing also includes the affidavit of 
George Coosewoon, an old acquaintance of Wook-Kah- 
Nah, which contains conclusions and statements of fact 
that have no probative value in determining the validity 
of decedent’s will of February 20, 1954. 


It is contended by the appellants that approximately 
$250,000.00 of the funds of Wook-Kah-Nah were wasted 
by Jane Asenap and Wilford Tabbytite, the proponents and 
principal devisees of the will, and that said proponents 
are indebted to the estate for such funds wasted, upon 
which an accounting should be required by the Examiner 
and such funds made a part of the estate before an order 
of distribution was issued. We cannot agree with this 
contention. It has no place in this proceeding. Subse- 
quent to June 27, 1951, and before a guardian was ap- 
pointed to handle the affairs of the decedent, she was 
entitled to withdraw any and all funds in her individual 


* Bodine et al. v. Bodine, 241 Ky. 706, 44 S.W. 2d 840 (1931). 
Fareland v. Sawyer, 147 Va. 105, 136 S.E. 683 (1927). Garrison 
v. Garrison, 15 N. J. Eq. 266 cited 79 A.L.R. 401 (1858). Loomis 
v. Campbell, 333 Ml. App. 617, 78 N.E. 2d 148 (1948). Ceenla’s 
Estate, 92 Cal. A. 2d 865, 208 P. 2d 436 (1949). 
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Indian money account under the provisions of 25 CFR 
104.3 (which became effective June 27, 1951). These 
funds when withdrawn were no longer subject to the 
Department’s jurisdiction and became non-trust prop- 
erty of Wook-Kah-Nah to do with as she pleased. Any 
action seeking an accounting of such unrestricted funds 
or seeking to establish a right thereto would be cognizable 
in the courts. Failure to resort to the courts would 
not alter the unrestricted character of the property, nor 
would it confer upon the Examiner of Inheritance any 
jurisdiction over the subject.? 

Appellants rely upon evidence adduced at the hearing 
to conclude that Wook-Kah-Nah had been blind, incompe- 
tent and totally unable to understand the object of her 
bounty, the value of money or the extent of her property 
since prior to the year of 1941; and that she was le- 
gally declared to be mentally incompetent on September 
21, 1953, in the County Court of Cotton County, Okla- 
homa, a guardian was appointed and she remained under 
the guardianship until her death. The greater weight 
of the evidence appears to show that although aged and 
blind, the decedent was well aware of the objects of her 
bounty, that she knew the extent of her properties and 
the comparative values thereof. It appears that she did 
not comprehend the full merchantable value of her prop- 
erties except that some had considerable value. Several 
of the appellants in their testimony stated that the de- 
cedent knew what she was doing, that she was alert, that 
she knew all of her children but was deficient only in 
her ability to appreciate the value of larger sums of 
money. Mr. Funston Flanagan who was acting as de- 
cedent’s guardian had considerable opportunity to dis- 
cern her competency to make a will. He testified that 
she had a fair understanding of what was going on 
around her, that she had an idea as to the way she 


7 Cf. Hanson v. Hoffman, 113 Fed. 2d 780 (1940). 
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wanted her property to go and her reasons for it, that 
she knew the results of the disposition of her real and 
personal property, that she knew the extent of her hold- 
ings and property, and that she was able to give the 
general location of her various lands. She identified her 
own allotment and through interpreters, informed the 
scrivener that she wanted the north half to go to her 
daughter Jane and the south half to her son Wilfred. 
It was the scrivener’s opinion that she knew that her 
allotment was valuable. Dr. Henry G. Smith, who 
had been attending Wook-Kah-Nah for a number of 
years up to the time of her death, testified as to 
the physical and mental condition of Wook-Kah-Nah. 
He testified that in his opinion she was alert and 
as of February 1954, she had the capacity of know- 
ing what she was doing, the results of her actions and 
had the mental capacity to execute a will. The attesting 
witnesses who spoke and understood the Comanche Jan- 
guage, both testified that the decedent, on February 20, 
1954, was alert, having the mental capacity to make a 
will, and that she had full and complete knowledge of 
the contents and effect of her will. Other facts and 
circumstances, as reflected by the evidence, are that Jane 
and Wilfred, who receive the major portion of the de- 
cedent’s estate under the will, are her youngest children, 
for whom she had shown a definite preference. Jane 
and Wilfred did not share in the valuable estates of the 
decedent’s prior deceased husband, or her prior deceased 
son; while the other four children received a share in 
each of those estates, both of which contained oil produc- 
ing lands. The decedent also excluded her daughter, 
Flora (who was living at the time of execution of the 
will, but who died on June 24, 1954) from participating 
in her estate “for the reason that she has considerable 
money and property” (oil producing lands constituted the 
bulk of her estate). Each of the other four children 
participated in a division of the estate by decedent’s will, 
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either by devises of land or the general devise of all of 
her cash on hand at the time of her death, which was 
given to all of her children, excluding Flora, in equal 
shares. The disposition of her estate made by the testa- 
trix appears to be a natural and logical distribution with 
an apparent appreciation of the values of her property 
and particularly of her own oil producing allotment, 


The appellants have emphasized that since the County 
Court declared Wook-Kah-Nah mentally incompetent on 
September 21, 1953, and a guardian was appointed, which 
guardianship continued until her death, the will of Wook- 
Kah-Nah executed on February 20, 1954, was made dur- 
ing the period of incompetency. It was stated by the 
guardian that he did not manage the decedent’s properties 
but only carried out the division of money received from 
her Indian money account, as had been agreed upon by 
the decedent and was approved by the Area Director. 
It has been well established by the courts that an ad- 
judication of a testator’s mental incompetency to manage 
his property is to be considered in the determination of 
his testamentary capacity, but such evidence is not con- 
clusive proof thereof. 


The protestants endeavored to show by the evidence 
that the testatrix lacked understanding, did not know 
the value of larger sums of money and failed to compre- 
hend what was taking place around her. In comment- 
ing on the test for determining testamentary capacity 
when the testator is a person shown to have limited 
knowledge of the laws of the state on the general sub- 
ject, the Supreme Court of Oklahoma, in the case of 
Jones Vv. Denton (Okla.) 136 P. 24 53 (1942) said: 


“However this is a subject that is not without pre- 
vious consideration by the courts of this State. In re 


°In re Wheeling’s Estate, 198 Okla. 81, 175 P. 2d 317 (1946). 
In re Shipman’s Estate, 184 Okla. 56, 85 P. 2d 217 (1938). In re 
Nitey’s Estate, 175 Okla. 389. 53 P. 2d 215 (1935). 


77 


te, 54 Okla. 1, 15 
te, 175 Okla. 38 
); In re Wah-kan-tah-he-um 
Okla. 1, 232 P, 46 (1924) ; 
84 O.S. 1941 sec. 41 and notes. 
included wil] 1 


ber the obj 
plan or understand the s¢ 

It is apparent from the record that the testatrix, Wook- 
Kah-Nah, knew each of her children and was aware of 
each one’s financial Status; she knew in a general way 
all of her properties and which were of greater value; 
she knew that she was receiving large royalty payments 
from the oil produced from her own allotment and she 
had a definite plan for the distribution of her estate 
in a manner which she believed would best meet the 
needs of her children and Satisfy her own desires. It is 
evident that the testatrix demonstrated a sufficient ca- 
pacity to satisfy the requirements for the validity of her 
will made of February 20, 1954. 


The charge that undue influence was exercised upon 
Wook-Kah-Nah at the time of making her will of Feb- 
ruary 20, 1954, by Jane Asenap, one of the principal 
beneficiaries thereunder, is not supported by the evidence. 
There appears to be no doubt that Jane Asenap and her 
brother, Wilfred Tabbytite, were favored by the decedent. 
It also appears that the decedent, although alternately 
living with several of her children, did for longer periods 
of time make her home with her daughters, Jane Asenap 
or Bessie Karty. By her generosity toward her children, 
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in the way of gifts of land or of money, she consistently 
gave to Jane and Wilfred larger shares, and after the 
appointment of her guardian she provided in the budget 
of distribution of her funds for larger amounts to be 
given to these two favored children. The record fails 
to show any instance or any act on the part of any of 
the children to influence the decedent in the making of 
her will. The testimony adduced at the hearing shows 
that no member of the decedent’s family was present at 
the making or the execution of her will on February 20, 
1954. It appears, however, that one of the appellants, 
Bessie Karty, on that day brought her mother to the 
office of Funston Flanagan, who prepared the will. Also, 
that at the time of making her will the decedent was 
making her home with Bessie Karty. 


Appellants contend that most all of the large sum of 
money received from the Indian Agency, purportedly for 
Wook-Kah-Nah from July 1, 1951 to September 1953, 


was wasted by Jane and Wilfred, being a fact which 
was not considered or investigated by the Examiner. 
They further contend that such facts are conclusive proof 
of the mental incapacity of Wook-Kah-Nah and of the 
influence exerted upon her by Jane and Wilfred. It ap- 
pears from the record that Wook-Kah-Nah, gave money 
to all of her children or purchased property for them 
from the funds so received with the possible exception 
of Flora Taunah. From the testimony of the several 
children when asked questions in reference to the gifts 
of money or property by Wook-Kah-Nah to the children, 
each of their answers were to the effect that Wook-Kah- 
Nah knew what she was doing. No indication appears 
in the record that the gifts made by the decedent were a 
result of her mental incapacity. The gifts made by 
Wook-Kah-Nah to her children appear to be a natural 
showing of affection for them. She was greatly advanced 
in age, almost blind, with few personal needs for her 
own comfort and had little opportunity or ability to par- 
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ticipate in things for her own recreation or enjoyment. 
She suddenly became the recipient of large sums of 
money, for which only a small part could be used to 
satisfy her personal needs, but did provide for her a 
feeling of security. Like any normal parent, she was 
able to find enjoyment and satisfaction by sharing her 
good fortune with her loved ones. Under the circum- 
stances, this appears to be a natural thing for her to do 
and not the result of any mental deficiency or undue 
influence. 


From the statements made in their testimony at the 
hearing the appellants had no objection to the will of 
the testatrix insofar as it divided the land, but they be- 
lieved that all of the children should share equally in the 
oil royalties derived from the land. 


The notice of appeal recites that the Department of 
the Interior paid to the Federal Government in excess of 
$187,000.00 in income taxes, and to the Oklahoma Tax 


Commission approximately $6,000.00 on income that was 
decreed by the Supreme Court of the United States not 
to be taxable. The Bureau of Indian Affairs has caused 
claims to be filed for the recovery of these funds. It is 
contended that it will be necessary to determine whether 
said funds are under the jurisdiction of the Examiner 
of Inheritance or under the jurisdiction of the Adminis- 
trator with the Will Annexed, appointed in the County 
Court of Cotton County, Oklahoma, before it may be de- 
termined if the same is omitted property. It appears 
that any refunds recovered on these taxes previously 
paid out of the decedent’s trust or restricted account 
would be returned to such account, and would be subject 
to the probate jurisdiction of the Examiner of Inheri- 
tance. When these refunds are received and placed in 
decedent’s account, the Examiner will then issue an order 


* Squire v. Capoeman, 351 U. S. 1 (1956). 
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to modify the original decision of August 17, 1956, to 
include such funds and order the distribution to those 
persons entitled thereto, in accordance with the regula- 
tions pertaining to omitted property, 25 CFR 13.31. The 
original order of August 17, 1956 need not be stayed, 
reconsidered or amended pending a refund of these 


taxes. 


Upon the record of the evidence adduced at the hear- 
ing and upon the applicable law as stated by the courts, 
we concur in the determination of the Examiner of In- 
heritance that the last will and testament of Wook-Kah- 
Nah, dated February 20, 1954, represents the testatrix’s 
true wishes respecting the disposition of her property, 
her free and voluntary act without being subjected to 
any undue influence, that the will was properly made and 
executed and that the testatrix was possessed with suf- 
ficient mental capacity so as to be of sound and disposing 
mind and memory. 


Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (Sec. 25, Order 
2509, as revised, 17 F.R. 7243), the order of the Exam- 
iner of Inheritance denying the petition for rehearing is 
affirmed and the appeal is dismissed. 


The Anadarko Area Field Representative is directed 
to distribute the decedent’s estate in accordance with the 
Examiner’s Order, dated August 17, 1956. 


(Sgd) Edmund T. Fritz 
Acting Solicitor 
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EXHIBIT I-10 


UNITED STATES ' 
DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS 
Field Service 
March 26, 1956 
IN THE MATTER OF THE ESTATE OF: 


Wook-KAH-Nau, Comanche Allottee +1927 
Deceased. 


NOTICE OF HEARING TO DETERMINE HEIRS 
OR PROBATE WILL 


Maude Homovich Red Elk, 303 E. Texas, Walters, Okla. 

Eula Sue Homovich Kaniatobe, Route 1, Walters, Okla. 

George Homovich, Route 1, Walters, Okla. 

Bessie Homovich Karty, Route 3, Walters, Okla. 

Jane Caddo Asenap, 203 E. Nebraska, Walters, Okla. 

Wilford Tabbytite, 206 E. Ohio, Walters, Okla, 

Don Jose Karty, C/o Murphy Karty, Walters, Okla. 

Elgin Red Elk or Atetewuthtakewa, Box 246, Walters, 
Okla. 

Leon Taunah, Temple, Okla. 

Elena Floy Taunah Kosechata, Temple, Okla. 


Edgar Monetathchi, 1207 S. Third St., Lawton, Okla.— 
witness to will 


Sileott Poemoceah, Walters, Okla.—witness to will 


Houston Bus Hill, Hill & Godfrey, Attorneys at Law, 
Suite 1110-15 Republic Bldg., Oklahoma City 2, Okla. 


Mr. Funston Flan|sic]nagan, Attorney at Law, Walters, 
Okla., mailed 3-30-56 


AND ALL Persons HAVING CLAIMS AGAINST THIS ESTATE 


Notice Is HEREBY GIVEN that on April 25, 1956 a: 
2:00 P.M. at the Kiowa Agency Office, Anadarko, Okla- 
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homa, I will take testimony and receive evidence for the 
purpose of determining the heirs, or probating the will 
dated 2-20-54, of Wook-KaH-Nau, Comanche Allottee 
#1927. 


Tf sufficient reason appears, the Examiner of Inheri- 
tance, in his discretion, may continue the hearing to an- 
other time and place to be announced at the hearing. 


All persons having an interest in the estate of the 
above-named decedent, and all creditors having claims 
against said estate, are hereby notified to be present at 
the hearing and furnish such evidence as they desire. 
Persons interested in the estate as probable heirs should 
make sure there are also present at the hearing at least 
two disinterested witnesses who know and can testify as 
to the family history of the decedent and the relationship 
of such probable heirs to the decedent. 


This hearing is to be held pursuant to the act of June 
25, 1910 (36 Stat. 855), as amended by the act of Febru- 
ary 14, 1913 (87 Stat. 678), and the Probate Regula- 
tions of the Department of the Interior, Code of Federal 
Regulations, title 25, chapter I, subchapter J, part 81. 


NoTICEs Postep AT: 


Indian Agency, Anadarko, Okla. 
Post Office, Apache, Okla. 

“e “~~ Lawton, Okla. 

¢ “Walters, Okla. 

ry “Cache, Okla, 


J. R. GRAVES 
Examiner of Inheritance 


Mail Address: J. R. GRAVES 
Examiner of Inheritance 
Box 448, Shawnee, Okla. 
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I certify that duplicates of the above notice were posted 
in the five places above listed for 20 days next preceding 
the hearing date. 


/8/ J. R. Graves 
Examiner of Inheritance 


Anadarko, Oklahoma 
April 25, 1956 


EXAMINER: 


Let the record show that Houston Bus Hill, Attorney, 
is appearing for and on behalf of Jane Asenap and Wil- 
fred Tabbytite in this hearing. Mr. Hill will secure a 
power of attorney from his clients and file it with the 
Examiner at a later date, at which time he will be con- 
Sidered as an attorney of record for Jane Asenap and 
Wilfred Tabbytite. 


Let the record show that Leslie Pain, Attorney, is ap- 
pearing in this hearing for and on behalf of Eula Sue 
Homovich Kaniatobe and Maud|e] Red Elk, and has filed a 
power of attorney from his clients and is considered as an 
attorney of record for Eula Sue Homovich Kaniatobe and 
Maud{e] Red Elk. 


Let the record show that a certified copy of the testi- 
mony taken in the estate of the decedent in the County 
Court of Cotton County, Oklahoma, in Cause No. 1627 on 
March 22, 1956, will be admitted into this record and 
will be duly considered in passing on the issues with the 
reservation; however, that any of the parties may intro- 
duce additional and clarifying testimony of any of the 
witnesses who appeared in the County Court. 


MR. PAIN: I might want to further question the wit- 
nesses more than I did in the County Court. 
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MR. HILL: I have no objection. 
Funston Flanagan, being first duly sworn, 
testifies as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me God. 


/s/ Funston Flanagan 


Subscribed and sworn to before me this 25th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. HILL: 


- State your name, please? A. Funston Flanagan. 
. Where do you live? A. Walters. 
- What is your profession? A. Lawyer. 

Q. You are authorized to practice law before and in 
the State and County courts of Oklahoma? A. Yes. 

Q. Mr. Flanagan, were you practicing law in Walters, 
Cotton County, Oklahoma, in February of 1954? A. Yes, 
sir, and for 10 years prior to that. 

Q. Mr. Flanagan, you were appointed as guardian for 
Wook-kah-nah during her last years in Cottom [sic] County 
Court, Case No. 1513? A. Yes, sir. 

Q. And the purpose of that was to take charge of her 
property and look after her restricted property? A. No, 
the purpose of that was to administer and distribute 
certain funds or personal property out of this office 

here. 
4 Q. Which the Agency here at Anadarko would 
make available to her? A. Yes. 

Q. And as guardian of Wook-kah-nah you had control 
of certain unrestricted funds? A. Yes. 


85 


Q. Now then, when were you apointed guardian of 
Wook-kah-nah? A. In F ebruary of 1953. 

Q. Now, when did Wook-kah-nah die? A. In February 
of 1956. 

Q. After she died, you made your formal application 
for discharge as her Suardian? A. Yes, 

Q. And you have been discharged as guardian for 
Wook-kah-nah? A. The order hasn’t been formally en- 
tered, but I am due to be discharged. I have done every- 
thing. 

Q. Mr. Flanagan, do you recall a day in February of 
1954 or sometime prior thereto when you had occcasion 
[sic] to be in Anadarko attending a meeting with Wook- 
kah-nah as her attorney and the question came up about her 
making a will? A. I believe that was on February 8, 
1954. 

Q. Will you state your purpose in Anadarko on that 
occasion? A. Some adjustment had been plan|nJed in the 
budget and the Department, together with me as her 
guardian, and the family, wanted to set up a budget for 
her estate to be administered through me as guardian. 

Q. What happened on that occasion? A. A budget was 
approved by the Area Director. Edgar Monetathchi was 
Present so that we would have a neutral interpreter and 
he did the interpreting for the Area Director and he 
made known Wook-kah-nah’s desire to make a will to the 
Director and to me and at that time we agreed upon a 
time when she would appear. 

Q. Wook-kah-nah was a full blood Comanche? A. Yes, 

Q. And under the jurisdiction of the Department and 
the Agency here at Anadarko? A, Yes, sir. 

Q. And pursuant to her request that she be permitted 
to make a will, arrangements were made for a day 

to be at your office in Walters, Okla.? A. Yes, 
5 sir. 
Q. Now did you arrange for the witnesses to 
appear thereto? A. I arranged to have Edgar Monetath- 
chi and Silcott Poemoceah to be present in my office. 
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Q. And what day was that, Mr. Flanagan? A. it 
seems like it was about the 20th of February, 1954. 

Q. And who else appeared in your office on that day 
and about what time was that? A. Wook-kah-nah was 
brought in by some member of the family, I believe it 
was Bessie Karty? 

Q. One of the daughters of Wook-kah-nah? A. Yes, 
sir. 

Q. And who else was present besides you, Wook-kah- 
nah, Sileott Poemoceah and Edgar Monetathchi? A. 
There was no one else when the discussion was had with 
her as to her wishes and during the making of this 
instrument. 

Q. And who acted as interpreter during this occasion? 
A. Edgar Monetathchi and Silcott Poemoceah acted as 
joining interpreters. 

Q. Now then, did she make known her wishes through 
them as to what she wanted contained in her will? A. 
Yes, sir. 

Q. And they would interpret that information to you? 
A. Yes, sir. 

Q. And pursuant to that interpretation of the wishes 
and desires of Wook-kah-nah as to the disposition of her 
real and personal property, you prepared her last will? 
A. Yes, sir. 

Q. I hand you herewith an instrument dated Febru- 
ary 20, 1954, which I ask you to identify here[sic]? A. 
This is the instrument drawn by me on the 20th day of Feb- 
ruary, 1954, at the request of Wook-kah-nah as made 
known to me through the witnesses and interpreters, 
Edgar Monetathchi and Silcott Poemoceah. (Marked 
Exhibit “A”). 

Q. Now, Mr. Flanagan, approximately how long did 
it take from the time that Wook-kah-nah and the wit- 
nesses came to your office and when it was finally exe 
cuted and subscribed to by the witnesses? A. I would 
say from my recollection, in the neighborhood of 21% to 
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3 hours. It took the greater part of the morning. 
6 Q. Now then, was anybody else present during 

the preparing of the will besides you, Wook-kah-nah 
and the attesting witnesses? A. Well, there was people 
in my office and the secretary " believe, but my office 
is in one part of the building and the doors were closed. 
There could have been somebody else in the ante-room. 
There was no one else in my immediate office. 

Q. Then Mr. Flanagan, during the drawing and the 
preparation of this will and its execution, no member 
of the family or any outsider in any way influenced 
Wook-kah-nah in the disposition of her real and personal 
property? A. Not to my knowledge. 

Q. After you prepared this will, did you have it read 
back to her by the attesting witnesses, Mr. Monetathchi 
or Mr. Poemoceah? A. Yes, sir. 

Q. And she expressed hereself [sic] through the inter- 
preters and attesting witnesses that was in accordance with 
her wishes and desires? A. Yes. 

Q. You saw the names signed thereon? A. Yes, sir. 

Q. And Wook-kah-nah’s thumb print was put on the 
will in your presence and in the presence of the two at- 
testing witnesses, Mr. Monetathchi and Mr. Poemoceah, 
and in the presence of one another? A. Yes, sir. 

Q. Now Mr. Flanagan, about how long have you 
known Wook-kah-nah? A. I have known her since 
February of 1953. 

Q. Did you have numerous occasions to be with and 
discuss with her through an interpreter during that 
period? A. Yes, sir. 

Q. The fact that you were appointed a guardian to 
look after her estate and affairs and to distribute money 
which the Agency turned over to her and irregardless 
of that, do you have an opinion as to any mental de- 
fiiciency she might have to make a will? A. You mean 
by reason of that she was competent or incompetent? 
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Q. Yes. A. I don’t understand it that way, it was 
strickly [sic] an understanding and the reason for it has 
been stated. 

Q. Now then, you had the opportunity to observe her 
from February, 1953, up until the time she made this 
will on February 20, 1954, and you talked with her 
through interpreters during that period of time? 

A. Yes. 
vi Q. Do you have an opinion as to her capacity 
for making a will? A. Yes. 

Q. What is it? A. I thought Wook-kah-nah was com- 
petent to make a will. 

Q. You thought she had the legal competency and 
capacity to make a will? A. Yes, sir. 

Q. Now then, at the time do you know of anyone, 
Mr. Flanagan, or was there any indication to you that 
anyone tried to influence Wook-kah-nah in any way in 
the execution of this will? A. No, sir, as I have said 
before she came to the office or she was b[rJought there 
by Bessie or someone else and I made them leave the 
office with instructions for them to wait until it was 
all right to return and then I went by exactly what the 
interpreters told me. 

Q. Now then Mr. Flanagan, where did Wook-kah-nah 
reside during the time you were appointed her guardian? 
A. She resided part of the time with Jane and Jane’s 
husband. 

Q. By Jane you mean Jane Asenap? A. Yes. 

Q. And she is a daughter of Wook-kah-nah? A. Yes, 
and about 7 miles south of Walters and then part of 
the time with Jane Asenap in Walters, and she stayed 
part of the time with another daughter, Bessie Karty, 
who lives 16 miles northeast of Walters, and a short 
time she stayed with George Homovich, a son, and she 
stayed a short time with Eula Sue Kaniatobe. 

Q. Did you observe during the period you were ap- 
pointed her guardian, that she preferred any of her 
children over the others? A. Yes, sir. 
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Q. Will you state their names? A. Jane Asenap and 
Wilfred Tabbytite. 

Q. And they are the youngest children, were they 
not? A. Yes, 

Q. Mr. Flanagan, getting back again to the instru- 
ment marked Exhibit “A”, would you state whether or 
not that instrument you have identified as the last will 
and testament of Wook-kah-nah represents her wishes 
and desires as to the disposition of her real and persona] 
property? A. It does. 

Q. Mr. Flanagan, from the time that Wook-kah-nah 
made this will on February 20, 1954 up until the time 
of her death on February 23, 1956, did you observe any 

changes in the physical or mental {condition] of 
8 Wook-kah-nah? A. The only difference I could 

tell was that her physical condition seemed to 
gradually get worse. 

Q. Do you know, Mr. Flanagan, who was her doctor 
that she would go to when she had any illness or when 
she had any physical troubles? A. Dr. Henry C. Smith. 
who was at Walters. 

Q. He was a physician there in Walters? A. Yes. 

Q. Where does he live now? A. At Lawton. 

Q. Did he attend her right up until the time of her 
death? A. No, she had an illness some few weeks be- 
fore her death and we understood it was a heart condi- 
tion and she [was] treated with a heart specialist at Law- 
ton and also Dr. Smith moved to Lawton in November of 
1955 and from then up until her death she doctored with 
I believe a Dr. Austin. 

Q. Is it your opinion that probably Dr. Smith would 
know about her physical condition from the time you 
first knew her until she made her will and up until the 
time he moved to Lawton? 

MR. PAIN: We object to that as being irrelevant and 
immaterial because he wouldn’t have the knowledge. 

EXAMINER: I think he can say if he might know. 
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A. I believe Dr. Smith would know that. That is an 
opinion. 

Q. Mr. Flanagan, in your dealings with Wook-kah-nah 
from the time you were appointed guardian until her 
death and the times that you have had conferences with 
her through an interpreter, would you consider that she 
was alert and readily understood what was going on 
around her? <A, Well, she was blind which was some 
handicap, but she seemed to have a fair understanding. 
She had an idea as to the way she wanted her property 
to go and she explained the reasons for it to me, and 
her reason[s] were fairly sane and reasonable. 

Q. Would you state what these reasons were? A, 
Well, I base part of my opinion on the fact that her tl w]o 
youngest children were always preferred by her from 
September when I first knew her and information that 
I have collected before that, she always favored Jane 
Asenap and Wilfred Tabbytite, and she had some pref- 
erence for Bessie. She had a strong feeling for her and 
the other children, but she had a feeling that they were 
to a certain extent self-sufficient as they had land of 
their own, especially Flora. Flora was a daughter who 
was quite wealthy and she seemed to know the particular 
circumstances and that was her reason for not wanting 

Flora to have any part of her estate. Her con- 
9 cern for her son, Wilfred, was explained through 

interpreters to me many times, her concern over 
his troubles, and to me as far as I could tell, she was 
a normal mother within her capabilities. She was handi- 
capped from looking after her business for several rea- 
sons. She was blind and she didn’t speak English and 
she had a background as the record her[{e] will show 
that she was born on the plains, had no education and 
little opportunity to acquaint herself to the later civiliza- 
tion that came to this county, but in view of all I know 
and considered about her, I always thought she was 
capable of making normal decisions. 
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Q. In your opinion, she knew the results of the dis- 
position of her real and personal property under this 
will? A. Yes, sir. 


That’s all. 
MR. PAIN: 


Q. Mr. Flanagan, you were appointed guardian of 
Wook-kah-nah as an incompetent person? A. Yes, sir. 

Q. And you accepted this commission as guardian? 
A. Yes. 

Q. I believe you testified previously that she needed 
a guardian? A. Yes. 

Q. Why? A. She had allowed some of her family to 
expend tremendous sums of money for things that 
seemed to be wasteful and she, in this way, did not 
execute good judgment. 

Q. In your opinion was she competent to handle her 
own affairs? A. By that do you mean business affairs? 

Q. Yes. A. I don’t believe she was. She needed 
someone to take care of her and to do things for her. 

Q. Do you know, of your own knowledge, how much 
she did spend in a short time? A. No, I have heard. 

Q. Do you know what member of the family it was who 
expended the money? A. It would be hearsay, but I 
will answer. 

EXAMINER: It would be hearsay and not of his own 
knowledge. 


MR. PAIN: 


Q. I believe you stated that she did not speak English? 
A. Yes, sir. 
10 Q. Did she have any comprehension of money? 
A. I got that impression in my dealings with her. 
Q. Could she tell the difference between $100 and 
$1000? A. She couldn’t see. 
Q. Could she comprehend the difference? A. I think 
she could, Mr. Pain. 
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Q. Did she, in your opinion, realize the extent of her 
wealth? A. I don’t know, you mean the extent of her 
income? 

Q. Yes, how valuable her property might be? A. Well, 
I don’t have much way of knowing that except what I 
have been told. I don’t suppose I could. 

Q. When she came to your office, one of the daughters 
b{rJought her and she did not stay at your request? <A. 
That is right. 

Q. Did she tell you immediately what she wanted and 
did she know what property she had and did she have 
the descriptions with her or did you have them in your 
files as guardian? A. J didn’t have very many de- 
scriptions in my files, only budget particulars. All that 
is her description of the property. I would ask her where 
such and such a farm was through the interpreters, and 
she would say, “It is so and so from my home place, 
and so and so north and so far west”. She gave me 
several of the legal descriptions that way. 

Q. What took so long in preparing the will, was it get- 
ting the information from her? A. Well, the interpreters 
talked to her first and I think I started the conversation 
by asking that as I understood it, she wanted to make a 
will. She had expressed about two weeks before that 
at Anadarko and through the interpreter she had wanted 
to make a will and she said she did. We had to get her 
wishes and we had to check the property the best way 
we could with her and through maps I had, then write 
up the will and then it was explained to her. 

Q. Did you have to explain it to her a number of 
times? A. Well, we went over it several times and she 
understood thoroughly what she was doing. 

Q. But you had to explain it a number of times in 
order for her to understand it? A. I don’t know if it 
was that way. We did until I was sure she did under- 
stand it. 

Q. Now you say that she favored her two youngest 
children. Were they able to get her to, or to influence 
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her, on anything they asked her to do? A. I don’t 
il know of my own knowledge. 
Q. Are you acquainted with, I believe one of the 
older daughters, Ella Sue Kaniatobe? A. Yes, sir, I 
know the whole family. 

Q. They don’t have very much property, do they, either 
one of them? A, [I understand that they had some, but 
not to what extent, 

Q. There is no oil production on their allotments? A. 
No, they seem to have some through their brother, Her- 
bert Homovich. 

Q. They have a fractional interest in Herbert’s allot- 
ment? A. I understand that. 

Q. But that fractional interest is all of the oil pro- 
ducing land that they have any interest in at all? A. 
That is all I know. 

Q. They don’t have any real valuable property of any 
kind except as an heir of Herbert’s? A. Only Mrs. 
Kaniatobe’s home and farm south of Walters is about a 
show place. I don’t know whether she owes anything 
on it. 

Q. There is no oil production there? A. No, sir. 

Q. That wouldn’t have no oil value, the Walter’s home? 
A. No. 

Q. And we aren’t concerned with it? A. No, 

Q. The only value it has is strickly |sic] agriculture and 
asahome? A, Yes, 

Q. Now you were not acquainted with Wook-kah-nah 
prior to your appointment as her guardian? A. No, sir. 

Q. You don’t know her physical and mental condition 
prior to the time she became blind? A. No, sir. 

Q. Being blind she depended a great deal on with whom 
she was living? A, Yes, sir. 

Q. She depended a great deal on other persons to show 
her around and to do things for her? A. Almost 
entirely. 


94 


12 Q. She couldn’t do very much for herself? <A. 
That is right. 

Q. Now the bulk of her estate, as far as value is con- 
cerned, is on her own allotment? A. I believe that is 
correct. 

Q. And that was devised to Jane and Wilfred? A. I 
believe that is correct. 

Q. She had been staying with Jane prior to that time? 
A. She stayed with Jane the bigi[gJest part of her time. 
I have the records to show just where she stayed. She 
stayed with Bessie and Jane particularly. I could show 
you the time and dates she stayed with all of them, I made 
checks out to them for keeping her. She probably stayed 
with Jane more than Bessie. 


That’s all. 
EXAMINER: 
Q. Did Wook-kah-nah know the extent of what land 


she owned? The different pieces and what shares she 
owned? A.I got that impression when preparing this 
will. 

Q. Would you Say or not say that she knew the extent 
of her holdings and property? A. Yes, sir. 

Q. I believe you said she was able to give vou the 
general location of the various lands? A. Yes, sir, she 
gave me the various descriptions. She would describe it 
as a place by somewhere and I could ascertain what she 
meant by it. She didn’t give me the legal description. 

Q. Where did you get the legal description? A. 
think I had to go get files and guardianship proceedings 
and I used a map and I got some of the descriptions at 
the office here. 

Q. You got the information through the interpreters 
to whom she wanted her own allotment to go? A. It 
was done that way. I just asked general questions what 
she wanted done with her property through the inter- 
preters. 
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Q. Did the interpreters tell you to whom her own allot- 
ment was to go? A. Yes, sir, through them she identi- 
fied her allotment and I got the information through the 
interpreters that she wanted the north half to go to her 
daughter and the south half to her son. 

Q. Now in your experience in dealings with her 

13 as guardian, she preferred these two children, 

Jane and Wilfred, to whom she gave her own 
allotment? A. Yes, 

Q. In your opinion did she know the value of her own 
allotment and other land? Did she know it was valuable 
Property? A. I think she knew it was valuable. I don’t 
know if she was very accurate in her valuation of it, 
I got the idea and impression from her that she probably 
thought it was more valuable than it really was, 

Q. She had an exaggerated opinion as to its value? A. 
I believe it was due to her lack of business experience. 

Q. Did she know who her natural heirs or beneficiaries 
were? A. All this information came from her on the 
will. 

Q. She knew who her children were? A. Yes, sir. 

Q. And she gave you the names of them through the 
interpreters? A. Yes, sir. 

Q. Was there anything that took place while the will 
was being drawn up on February 20, 1954, which would 
indicate to you that she didn’t realize the implications or 
results of this instrument? A. I don't believe so, not that 
I know of. 

Q. In your opinion does this instrument respecting the 
disposition of her property represent her true wishes as 
to how she wanted it to go? <A. It sure does in everway 
[sic] as made known to me through her interpreters, and 
it is made exactly the way she wanted it. 

Q. Could she speak any English? A. I have never 
heard her speak one word of English I am sure. 

Q. Did she give you the impression through the inter- 
preters that Jane or Wilfred had tried to influence her 
to make her to give them her allotment? A. No, sir. 
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Q. You dealt with her about a year or more before you 
made that will as her guardian? A. About 6 months, 
that is about right. 

Q. In your dealings with her as was [sie] guardian and 
during that period, was there any indication to you that her 
daughter, Jane, and her son, Wilfred, unduly influence 
her? A. No, sir. 

Q. Do you think that it was her natureal [sic] inclination 
to favor them? A. I think it was. I know we had budget 

conferences at different times and she she [sie] 
14 started out she wanted, I believe, Jane to have $500 

per month and Wilfred to have $500 and she didn’t 
want the other children to have anything. Later on she 
changed her mind and declared that Jane could have 
$500 per month and Wilfred’s wife could have $250 per 
month and Wilfred and all the rest of the children could 
have $200 per month. 

Any further questions, gentlemen. 


MR. HILL: 


Q. Were you familiar with the fact that when another 
son of Wook-kah-nah’s, Herbert Homovich, died that he 
left the bulk of his estate to his other brothers and sisters, 
leaving out Jane and Wilfred? A. No, sir, I didn’t 
know that. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness. Funston 
Flanagan. 


/s/ Mildred E. Miles 
Law Clerk 


15 Henry C. Smith, M. D., being first duly sworn, 
testifies as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me 
God. 


/8/ Henry C. Smith, M. D. 


Subscribed and sworn to before me this 25th day of 
April, 1956, at Anadarko, Okla. 


/8/ J. R. Graves 
Examiner of Inheritance. 


MR. HILL: 


Q. Would you state your name, please? <A. Henry 


C. Smith. 

Q. Are you a practicing physician? A. Yes. 

Q. Authorized to practice medicine in the State of 
Oklahoma? A. Yes, 

Q. What is your educational background? 

MR. PAIN: We have no cause to question Dr. Smith’s 
qualifications, 


MR. HILL: 


Q. What school did you attend? A. Oklahoma Uni- 
versity. 

Q. What year did you graduate? A, 1945. 

Q. After you got out of medical school, where did you 
go to practice? A. I served a years internship and 2 
years in the Army. 

Q. And then where did you go? A. To Walters, 
16 Q. And what year was that? A. In 1948. 

Q. Dr. Smith, during the time that you were in 
Walters, Oklahoma, what was your particular practice 
in medicine? A. General practice. 
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Q. Did you have occasion to know Wook-kah-nah, who 
is involved in the probating of her will here? A. Yes. 

Q. How long have you known her? A. I think I saw 
her first in 1949 or 1950. 

Q. Do you know the reason which she came to see you? 
A. Yes, sir, I treated her for some trouble that she 
had. 

Q. Did you see her often from 1949 or 1950 until the 
time you left Walters? A. I saw her 4 or 5 days before 
she went to the hospital and I saw her the first day she 
was in the hospital. Dr. Austin was her doctor. 

Q. Dr. Austin treated her until her death? A. Yes. 

Q. Dr. Smith, during that time, did you have occasion 
to talk with her through interpreters, during the time 
you treated her? A. Yes, sir. 

Q. Did you have the opportunity to observe her and 
how she reacted to questions that you might ask her 
regarding her health and other current events? A. The 
only think I talked to her about was her health. I don’t 
think we ever had any general discussions. 

Q. Did you get an opinion as to her mental capacity 
during that period? A. I got the idea that she always 
knew what she was talking about. We didn’t have any 
trouble conversing through an interpreter. 

Q. You knew her as late as February of 1954, when 
she made this will? A. Yes. 

Q. In your opinion from your observation and treat- 
ment of her from 1949 until February of 1954, did she 
have the mental capacity to make a will? A. Yes, I 
would say so. I never did get the idea that she didn’t 
know what she was doing. 

Q. Did she seem alert? A, Yes, sir, she seemed to 
know me. She was blind, but she knew my voice and she 
seemed happy to see me. 

Q. You didn’t have any difficulty in getting an- 
17 Swers through the interpreter and she seemed to 
give alert answers? A. She didn’t seem to hesi- 

tate. 
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Q. It was your opinion then as of February, 1954, that 
she was all right and had the capacity of knowing what 
she was doing and the results of her actions and she 
had the mental capacity to execute a will? A. I would 
say so. 


That’s all. 
MR. PAIN: 


Q. You never made any mental examination of her? 
A. No, sir. 

Q. The only conversation that you had with her at 
any time was with respect to her illness? A. Yes. 

Q. Is it not a fact that the interpreter and not her- 
self might give very lucid answeres [sic] forher? A. Itis 
true. 

Q. She never spoke to you in English at all? A. Never. 

Q. You don’t know anything about how competent she 
was of handling her own affairs? A. I don’t know that. 


Q. What brought her to you? A. I went to see her 
at her home and she was in my office once or twice. 

Q. Where was she living? A. With Jane. 

Q. Did Jane interpreter [sic] for her whenever you saw 
her? A. I saw her one other time and she was with Bessie. 

Q. How many times was it that you saw her? A. 


a 


Fifteen or 20 times in the 7 years. 

Q. And those occasions would be when she was sick 
from some physical illness? A. Yes. 

Q. She was blind? A. Yes, sir. 

Q. Was she dependent a great deal upon others with 

whom she was living? A. Very much. 
18 Q. Was she ever, from your observation, under 
their influence? A. I couldn’t say. 

Q. And about the only thing you can base your opinion 
on is the interpreters answers to your questions? A. J 
would just ask her where she was sick and how she got 
along. 
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Q. Dr. Smith, from your experience as a doctor and 
from talking to her and discussing with her as to her 
illness, would it be possible for you to state, in your 
opinion just what her mental and rormal reactions were? 
A. I usuall{y] think about; whether a2 man or woman is 
insane, or when you talk to them whether they are neu- 
rotic or psychotic. That requires a mental examination 
and I don’t do that. 

Q. Did you ever have anyone to indicate to you that 
there was anything wrong with her mentally? A. No. 

Q. During the 7 years you treated her then, it was your 
professional opinion that she was in her right mind and 
had the capacity to make a will? A. I would say yes. 

That’s all. 


MR. PAIN: 


Q. In that connection I have the impression that a per- 
son would need to be neurotie or psychotic not to grasp 


events? A. I think that is right. 

Q. A person who tells you their illness differs between 
the two? A. Yes. 

Q. I[t] would be possible for her not to understand the 
extent of her property? A. I don’t know about that, 
whether she knew. 

Q. You never discussed that with her? A. No. 


EXAMINER: 


Q. When did you leave Walters? A. In November, 
1955. 

Q. Did you treat the decedent up until the time you 
left there? A. Yes, sir, I probably saw her 3 or 4 times 
a year. 

Q. Did she appear to follow your instructions and 

prescriptions? A. Yes, 
19 Q. From your observation of her, would you 
know whether or not she was influenced in what 
she did by any of her children? A. I don’t know that, but 
that do you mean was she mistreated or not? 
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Q. What I mean is from your observation of her, would 
you say she did just what certain children said or not? 
A. I couldn’t say, I had no Opportunity to see that. 

Q. Now when you stated a while ago that she was 
mentally competent to make « will, what was that based 
upon? A. The way she acted around me and the way 
She answered questions, She seemed alert and she was 
never confused mentally. She was right bright and 
cooperative. 

Q. Do you think 


e any change in her mental condition 
during the time you treated her? <A. No, the last time 
I saw her she was pretty sick. 

Q. When was that? A. That was a few days before 
she died. 
Q. Was there any change before that time? A. I saw 


her at home two days prior to her going to the hospital 
and she was not changed too much, 

Q. Did you ever talk to her about money or a fee? A, 
Never, the Asenaps paid me, 

Q. You wouldn’t know whether or not she knew the 
value of money? A. No, 

Q. Now if it is true that she left an estate of consider- 
able value, and you have heard testimony to that effect, in 
your opinion, based upon your knowledge of her, do you 
think she would have known the extent of her property, 
and would she know to whom she wanted it to go? A. 
I think that is two different things. As J understand 
she was, and Mr. Flanagan said she was, born on the 
plains and she never had anything to do with money and 
property and they always took care of that for her. From 
what I gather she knew she had quite a bit of property, 
but as to how big it was, I don’t think that has any re- 
flection on her knowing what she wanted to do. 
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Q. Do you think she knew what she wanted to do with 
what property she had, sufficient capacity? A. I think 
she did, I don’t think it was how much she had, whether 

a $100 or a $1000 dollars, 
20 Q. Do you think she knew how much Jand she 
had? A. I don’t know. In her blind condition 
and being unable to speak English, I don’t think she knew 
how much she had. 

Q. From your observation of her, was she mentally 
capable of knowing the extent of her property and hold- 
ings? A. No, I doubt it, as you and I would realize it. 

Q. Based upon your knowledge of her, did she know 
who her relatives were? A. I believe so. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Henry 
C. Smith, M. D. 


/s/ Mildred E. Miles 
Law Clerk 


21 Lyle R. Griffis, being first duly sworn, testifies as 
follows: 


I do solemnly swear that the testimony I am about 
to give in the matter now pending, entitled the matter 
of the estate of the decedent, shown above will be the 
truth, the whole truth and nothing but the truth, so help 
me God. 


/s/ Lyle R. Griffis 


Subscribed and sworn to before me this 25th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. PAIN: 


Q. What is your name? A. Lyle R. Griffis, 

Q. What is your position? A. I am an attorney for 
the Department of the Interior. 

Q. Where is your office? ‘A. My office is with the Area 
Office. 

Q. How long have you been so employed here? A. Ap- 
proximately 6 years. 

Q. Here at Anadarko? A. Here at Anadarko, Okla- 
homa. 

Q. You were previously with the Department it [sic] 
some other location? A. This is my only employment with 
the Department. 

Q. You were in the legal office here in the Office of 
the Solicitor as an attorney for the Department in 1953, 
were you not? A. Yes. 

Q. You recall circumstances at that time with respect 
to the guardianship of Wook-kah-nah? A. Iam familiar 

with the circumstance[s] leading up to it and I have 
22 participated in a number of conferences with the 

Area Director prior to Wook-kah-nah having been 
put under guardianship and I was present in a number 
of conferences in which she Was present in connection 
with the preparation of a budget and other things per- 
taining to the guardianship matters. 

Q. I will ask you to inform me on the matters. When 
did the Department’s regulations go into effect per- 
mitting the restricted Indians and allowing them to make 
withdrawals on their account without any approval? A, 
I believe it would have been around the first of the year 
in 1951 that this regulation was issued by the Secretary 
of the Interior which provided that money in the ac- 
counts of individual Indians were on demand withdrawals 
until they had been adjudged to be incompetent or were 
minors or for some other reasons. 

Q. Due to that regulations [sic] Wook-kah-nah had ac- 
cess to her funds without approval? A, Yes, prior to that 
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time her funds were budgeted to her annually. After 
the regulation was issued, and due to the fact that she 
had never been adjudged incompetent, the local office was 
without authority to withhold her funds when she de- 
manded they be paid to her. 

Q. Have you been acquainted with Wook-kah-nah her- 
self and had dealings with her? A. My first acquaint- 
ance with her was around 1951 or 1952 when she visited 
my office one time and asked me to prepare a will for 
her, which I did. I had, prior to that time, no personal 
acquaintance her no by reputation. [sic] 

Q. That was the first time you saw her? A. Yes. 

Q. Did anybody come with her? A. Yes, she was 
b[r]ought to me | sic] office, however, I don’t recall who did 
so. I would say, that if any member of her family brought 
her, I would have excluded them from the room when the 
will was made. 

Q. Now at the time of the preparation of the will you 
made for her, what was your opinion as to her capacity 
to make a will? A. During my conversation with her 
that day, I obtained the impression that she in general 
knew the property that she ow[nled and understood the 
object of her bounty. 

Q. Did she have any comprehension of the extent and 
value of her property? A. You know I must confess that 
I didn’t go into that with her. I didn’t know the value 
until I obtained, after her telling me that she wanted 
to make a will, from the local Agency a list of the land 
she owned, the description and the name of the original 
allottee. I would explain to her a tract of land to her [sic] 
under the original allottee’s name and she would under- 

stand what tract that was and tell me to whom 
23 she wanted to leave that to in her will. 

Q. What, if anything, occurred to make you 
feel that she may not know the value and extent of her 
property? A. I had an occasion to change my mind as 
to her competency somewhat later, a short time later. 
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when the Area Office became alarmed over the fact that 
she had spent somewhere in the neighborhood of 1/3 of 
a million dollars in something over a year and a half 
and investigation showed she had nothing to show for it, 

Q. Did you yourself talk to her or question her about 
these expenditures? A, I have been present in confer- 
ences when that was discussed and I believe I have 
entered into the questioning, as I recall. 

Q. Was she able to tell what happened to the money? 
A. No, she was unable to explain what happened to it. 

Q. I don’t believe you have the information as to who 
made the withdrawals or what amounts? A. No, I don’t 
know that. That would have been done through the 
Individual Money Dept. 

Q. As a result of that did you or the Area Directo» 
decide that a guardian should be appointed for her? A. 
The Area Director said that a guardian should be ap- 
pointed to stop the further withdrawal of her money and 
it being the Bureau’s policy that the Bureau will not be 
the moving party in determining who the guardian was 
to be, as it should be an outsider, the Area Director, Mr. 
Head, on several occasions in my presence impressed 
upon some of the children the great need for a guardian 
to be appointed for her and as a result of these requests 
being made on several occasions and in order to keen 
tract [sic] of the distribution of her funds, some of the chil- 
dren proceeded to have a guardian appointed. 

Q. Have you ever had any discussions with Wook- 
kah-nah as to her ability to determine amounts of money 
or to understand amounts of money and, if so, what were 
they? A. I have had occasion to make some inquiry with 
her concerning that. My conclusion was that she was not 
mentally capable of knowing the value of money. On one 
occasion, through the interpreter, I asked her which was 
the greater, $1.00 or $100.00. She replied a $100.00 wes 
the greater. Then I asked her which was the greater 
$100 or $1000 and I was never able to get an answer 
from her. 
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Q. In your conversations with her, did you talk to her 
at any time without an interpreter? A. No. 

Q. She did not speak any English at all? A. I 

24 have never heard her speak English and I have 

never heard her answer questions that were not 
interpreted to her. I assume that she did not. 

Q. In your discussions with her t{h]rough an interpreter 
and your questioning of her, in your opinion would you 
Say that she did, any time even before you made the 
will for her and before your acquaintance with her, have 
the mental capacity to make a valid will? A. That is 
a difficult conclusion to arrive at. Let me try to answer 
it this way, unless she was mentally retarded. She did 
not have the mental capacity to know the value of money 
or obtain the value of her money. She was not capable 
of holding on to it and use the property to her best in- 
terest, but on the other hand, my experience with her at 
the time I made the will indicated to me that she did 
know what land she owned and she did know the value 
of her bounty. 

Q. Did she know her funds had been disapeted [sic]? A. 
I am quite su[r]e that she did because that was pointed out 
to her in the family conferences that were had at the 
Area Office and so I am quite sure she was aware that 
her money had been spent very rapidly. I do not think 
she knew how much money had been spent [n]Jor do I 
believe that she knew how much money she had. 

Q. About what was her annual income? A. I really 
don’t know, it was large. I think it has stayed up pretty 
well through the years. It has been pretty constant in 
value. 

Q. The 1/3 of a million dollars was accumulated by 
the Office? A. My though[t] is that she had accumulated 
somewhere in the neighborhood of a 1/4 of a million 
dollars, or rather the money spent through her account. 
It was much more than 1/3. 

Q. Do you know who was making the withdrawals on 
her account? A. No. 
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Q. Do you recall the time when the matter was dis- 
cussed with the Area Director regarding the advisability 
of having a guardian appointed for Wook-kah-nah? A. 
The Area Director had discussed that with me. 

Q. That came about largely because of this expenditure 
from her account? A. That was the primary reason. 

Q. This information was conveyed to the heirs—the 
daughters and sons of Wook-kah-nah? A. Yes. 

Q. And thely] knew it was the desire of the Agency that 
she have a guardian to look after her business affairs? 

A. Yes. 
25 Q. And that was the sole and primary purpose 
for having a guardian appointed? A. To conserve 
her money and prevent further dissipation. 

Q. Now are you familiar with the lands which she 
purchased and gave to each of her children during that 
period? A. Mr. Hill, I do recall that she did purchase 
some land. Whether it was prior or subsequent, I don’t 
recall. I know that in previous budgets there was money 
set aside for her to purchase land and I recall, I believe 
it was prior to the regulations of Indians getting all their 
money, where she purchased 320 acres for Wilfred. It is 
my recollection that it was prior to all this money. 

Q. Do you recall the time she purchase[d] a farm for 
Ella Sue Kaniatobe, her daughter? A. I would need to 
refresh my memory ac|cJurately. I have some recollection 
as having examined an abstract for that party. 

Q. And that was after these regulations had been 
issued about her funds at the Agency and prior to her 
guardianship? A. It was prior to the guardianship that 
I am sure. I can’t recollect whether it was prior to the 
new Indian money regulation. 

Q. Do you recall the amount of money that was paid 
out for that farm? A. No, I don’t recall that. I know 
it was a good sized investment. 
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Q. I am also asking you if you recall when she pur- 
chased the other 1/2 interest in the home in Walters, 
formerly owned by her son, Jasper Homovich? A. I have 
no recollection of that. 

Q. And that home was in turn transferred to Maude 
Red Elk? A. I have no recollection of this. 

Q. Your records would so disclose that? A. If it was 
a transaction of a restricted nature, the Bureau would 
have no record if it was otherwise. 

Q. If it was a transaction by the Bureau and if it was 
paid for out of her funds, out of her account, there would 
be some record of that? A. That would be in the Agency; 
however, if the transaction was not a restricted one, I 
would have no notice of title examination. 

Q. If it was a restricted transaction, the Agency here 
would have some record of it? A. I am quite sure. 

Q. Other money Wook-kah-nah had so allotted out of 
her individual Indian account would likewise be re- 
flected in these records, would they not? A. They 

would be. 
26 Q. Mr. Griffis, as you recall at the time the 

budget was finally approved between your office 
and the guardian, Funston Flanagan, if it wasn’t upon 
the basis that Jane Asenap would receive approximately 
$500 per month, Wilfred Tabbytite, her son, would re- 
ceive $500 per month and that whoever was keeping 
Wook-kah-nah during any period of time would be allo- 
cated a certain sum of m fone]y to help take care of her and 
in addition to that, if she didn’t have a personal allotment 
of over $1000 for her own needs and spending money for 
necessities, spending money and for doctor bills and hos- 
pital bills and medicine? A. Yes, I think that is essen- 
tially correct. 

Q. And that that totals approximately $3000 per 
month? A. I believe that is about right. 

Q. Even after a guardian was appointed for Wook-kah- 
nah to look after her affairs and advise her. the Agency 
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continued to let her have approximately $3000 a month 
from her account? 

Q. Now, Mr. Gri 
1951 to you[r] offic Q j ist 
making a will and i i 
her desires as to di 


Q. And you say that she knew who her children were? 
A. Yes, 

Q. And that she knew the disposition of the property 
she wanted to make? A. Yes, she did. 

Q. As a result of your experience in 
making that will and 
the will being under 
will of Febru 


personal property? at by saying that 
there is as I recall in the Way the prop- 
erty is devised, and it is my recollection on that previous 
will, I would have to refresh my memory, that Jane and 
Wilfred benefited more by this will than by the last one. 
Q. So it would be your statement to the Examiner 
here today that this would be a more natural distribution 
of her property than the will made back in 1951? A. I 
would say this, that she remembered her other children 
more in this later will. 
Q. I must ask you if you are familiar with the fact 
that in the Herbert Homovich will, which is the 
27 will of a son of Wook-kah-nah’s and who was a 
brother of these heirs who are interested in the 
probating of this will today, if that will did not take 
care of most of the other children with the exception 
of Jane and Wilfred? A. Mr. Hill, I have never seen 
that will and I have never read the Examiner's order on 
that. My only familiarity with that is by reading the 
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decision of the courts. That case was being decided prior 
to my coming into the Department. 

Q. Awhile ago you said you got the impres[s]ion that 
Wook-kah-nah may not have known the extent of her 
property or why she couldn’t comprehend the value of 
money she was getting largely on the fact that you asked 
her the difference between $1 and $100, and $100 and a 
$1000 and you got no answer? A. I asked her which 
was the greater, $100 or a $1000 and I was not able to 
get an answer. 

Q. Are you convinced that she understood the question? 
A. Yes, sir. 

Q. Wouldn’t the reason be that the fact that you got 
no answer that she didn’t really understand the question? 
A. No, she answered the first question quite readily, but 
I got no answer from the last question. 


MR. PAIN: 


Q. You don’t have any knowledge of how much money 


had gone to her children prior to her guardianship? A. 
No, I have no information on that. 

Q. But you know that she did give each of her children 
some land? A. I don’t know that. I know of one instance 
where, I believe it was 320 acres, I examined an abstract 
for Wilfred and I have a vague recollection of transac- 
tions with the other children. 

Q. When you and the Area Director prepared the 
budget under guardianship and allowed $3000 per month, 
were you not taking into consideration the amount of 
income and the knowledge that a person with that amount 
of income was wealthy? A. Yes, that together with the 
fact that some of 6 children would provide for them- 
selves. 

Q. And that $3000 per month, how did it compare with 
the Agency expenditures prior to guardianship? A. Ex- 
tremely conservative. 

Q. She went thru about $300,000 in about a year a 

half? A. I believe that is essentially correct. 
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28 MR. HILL: 


Q. Mr. Griffis, that information can be obtained 
from the books and records here at the office? A. Yes, 
I will say that the source of my information was at the 
request of the Area Director, Mr. Head, to go up to the 
Individual Indian Money Accounts and determine the 
amounts of the various expenditures with the assistance 
of Parker McKenzie. He showed me where it was ap- 
proximately that amount, I am not familiar with the 
accounting of Indian money, I am sure he is and available 
for testimony. 

Q. At the time this budget was being prepared, it was 
being made to carry out the wishes of Wook-kah-nah as to 
how she wanted to spend this money? A. We planned it, 
but not to the exclusion of her wishes, 

Q. Isn’t it a fact that she actually wanted to give more 
money to Jane and Wilfred than the office would approve? 
A. Yes. 

Q. And this was largely due to the fact that they were 
unable to make a living and had no other income? A. 
I don’t say that was her desire. That was the reason the 
Area Office with [sic] along. 

Q. Specifically who did you have reference to, Jane or 
Wilfred? <A, Specifically to Wilfred. 


MR. PAIN: 


Q. As far as you are concerned, her mental capacity 
was the same in 1954 as it was in 1951, I suppose? A. 
I would say that was essentially right. 

Q. And 1951 was your first acquaintance with her? A. 
Yes. 


EXAMINER: 
Q. In the course of your employment with the Area 
Office have you prepared a number of willls] for Indians? 
A. A great number. 
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Q. You have observed a great number of Indians who 
want wills made? A. Yes. 

Q. What would you say, with reference to the decedent 
here, as to her mental capacity to execute and made a 
will as compared to other people of her age? A. I would 
say this, that compared wita the average person of this 

age that I made a will for, I would say that she 
29 [is] not of the competency that the average is. 
Q. Do you know how old she was in 1951? A. 
She would have been around 75 years old at the time. 
My recollection is that she didn’t accurately know how 
old she was. 

Q. Isn’t it customary for the older Indians not to know 
their ages? A. There are quite a number who know 
within a year or two, but not exactly. 

Q. Was there any indication to you that she was in- 
competent? A. No. 

Q. In 1951 when she made this will, did she know the 
extent of her holdings? A. She appeared to me. I didn’t 
know what her holdings were and I armed myself with a 
list of her property. I would tell her that she had such 
and such an interest in the allotment of so and so, and 
ask her, “Do you remember that”. She would say, “Yes”, 
and she would tell who to leave it to. 

Q. Did she remember that property? A. Yes. 

Q. And she knew to whom she wanted it to go? A. 
Yes, she knew her property and the extent of her bounty. 

Q. Do you know whether or not she executed any deeds 
to property from the year of 1951 until she died? A. I 
know of two instances where she came to the office and 
stated that she had some home buildings or outside build- 
ings located on some of her property that were deteriorat- 
ing and that she wished to give them to some of her chil- 
dren and have them moved off where they could use it. 
That request was made of the Agency and she stated they 
were available and arrangements should be made for them 
to be removed. That was during her lifetime, so that was 
a valid passage of title to the persons getting it. 
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Q. Did you consider that she had the mental capacity 
to understand that? A. Yes, she knew where the houses 
were and who she wanted to have them. 

Q. Do I understand your testimony to be taat the only 
thing is that she wasn’t able to tell was the value of 
dollars and cents? A. That and the fact she was some- 
what retarded. She was slow in her thinking, but she 
knew the value of her bounty. 

Q. In dollars and cents? A. Yes. 
380 Q. Do you recall an instrument whereby the de- 
cedent purchased an interest in the allotment of 
Titchy-wy in 1955, just a few months before she died, 
from Reed Titchywy? A. I don’t recall that. 

Q. Just refresh your memory. The land records show 
that she purchased an interest in that allotment from 
Reed Titchywy and the transaction was approved on 
January 26, 1956. Now do you recall? A. I don’t recall, 
but if the records sustain that, it is accurate. 

Q. You wouldn’t be able to say whether she under- 
stood that transaction or not? A. No, I couldn't, 

Q. When you were making an investigation as to what 
happened to her funds, do you recall whether or not she 
purchased any real estate for her various children? A. 
I didn’t make that investigation. The only study I made 
was to ascertain how much money had passed through 
her account since the time of the new regulation. 

Q. You didn’t try to ascertain what she did with her 
money other than for that year or two? A. Mr. Head did 
and I heard about it. I couldn’t testify to the things he 
said, it would be hearsay. 

Q. As I understand your testimony, in your opinion the 
decedent, Wook-kah-nah, was, I believe, in the same men- 
tal condition in February of 1954, when she made this 
last will, as she was when you made a will for her in 
1951? A. I believe there was no change. 

Q. In 1951 when you made the will, it was your opinion 
that she was competent to execute a will? A. There was 
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nothing that occurred when she was in my office to indi- 
cate otherwise. 


MR. HILL: 


Q. I ask you if it wasn’t true that $100,000 passed thru 
her account from 1942 to 1951? A. There was a very 
startling amount of money passes, I am not sure. 

Q. I hand you a document marked “Exhibit A”, and ask 
you to state what that is, Mr. Griffis? A. This is a letter 
signed by the Area Director, Will J. Pitner, addressed to 
Wook-kah-nah in which he approves the grant to Wook- 
kah-nah’s daughter, Eula Sue Homovich Kaniatobe, a 
5 room house located on the SW/4 Sec. 1-48-11 W., which 

would have the effect of divesting in her the title 
31 therein. 
Q. That was approved by the Director? A. Yes. 

Q. I hand you a document marked “Exhibit B”, and 
ask you to state what that is? A. This is a letter from 
the Area Director to Wook-kah-nah in which approval 
was granted to Wook-kah-nah to give to her son, Wilfred 
Tabbytite, a 5 room house on the farm in the SW/4 Sec. 
1-48-11 W, which would have the effect of conveying title 
to her son. 

Q. When was that? A. In February, 1956. It was 
done shortly before she died. 


(Mr. Hall: I would like to present these exhibits in 
evidence if there is no objection.) 


(Mr. Pain & Examiner: No objection. ) 


Q. As a mater of fact, Mr. Griffis, on numerous oc- 
cassions between 1951 when you prepared this will for 
Wook-kah-nah, and up until as late as F ebruary of 1956, 
there were numerous assignments of property both real 
and personal being made by Wook-kah-nah and with 
the approval of the Department? A. There were some, 
Mr. Hill, the exact number I don’t recall, but to her in- 
sistence these two houses that have been described here 
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approval was granted to her request for them to be con- 
veyed to her children. However, investigation prior to the 
approval was made by the Agency and it was determined 
that the property would be better benetited by doing so 
than it was in its present state. 

Q. And other transactions that the records would dis- 
close? A. Yes, 


MR. PAIN: 


Q. These transactions of property were restricted trans- 
actions? A. That is right, it was done under the direc- 
tion of the Government. 


EXAMINER: 


Q. Mr. Griffis, based upon your knowledge of the de- 
cedent and her condition during the period from 1951 to 
1954, do you have any opinion as to whether or not she 
was competent to execute a will on February 30, 1954? 
A. I don’t know whether she was or not. I think she was 


competent to know what property she owned and the ob- 
ject of her bounty, but I don’t believe she had any com- 
prehension as to how valuable one was in relation to the 
other. I don’t believe she knew the value of her bounty. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Lyle R. 
Griffis. 


/s/ Mildred E. Miles 
Law Clerk 
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32 Benjamin Permamsu, being first duly sworn, 
testifies as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me God. 


/s/ Benjamin Permamsu 


Subscribed and sworn to before me this 25th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. HILL: 


Q. Now your name is? A. Benjamin Permamsu. 

Q. Where do you live? A. Walters. 

Q. Approximately what is your age? A. Fifty-six. 

Q. What is your business? A. I was working at Fort 
Sill, but I retired. 
* Q. Did you know Wook-kah-nah all during her life? 
A. Yes. 

Q. Was she related to you? A. A half sister. 

Q. Had you had occasion to be around Wook-kah-nah 
during the last 4 or 5 years? A. I would go visit her. 

Q. Where did she spend the last few years of her life? 
A. With Jane. 

Q. And who else? A. Bessie Karty. 
33 Q. Now Jane lived part of the time south of 
Walters on Wook-kah-nah’s allotment? A. Yes. 

Q. And part of the time she lived in town? A. Yes. 

Q. And Bessie lived north of Walters about 16 miles? 
A. Yes. 
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Q. You had occasion to visit back and forth with her 
numerous time during her last years. Had you been 
Seeing her on or about F ebruary of 19542 A. Yes, sir. 

Q. And do you recall who she was staying with about 
that time? A. I knew she was Staying with Bessie for 
awhile. 

Q. What is your tribe? A. Comanche. 

Q. Do you talk Comanche? A. Yes. 

Q. Did Wook-kah-nah talk Comanche? A. Yes, 

Q. Did you talk back and forth with her in Comanche? 
A. Yes, all the time. 

Q. Did you have to have anyone interpret for you? 
A. No. 

Q. Did Wook-kah-nah talk any English at all? A. No, 
sir. 

Q. Did she understand English? A. A little bit. 

Q. Now you are not interested in this estate in any- 
way? A. No. 

Q. Dewey, in your visits with Wook-kah-nah and your 
conversations with her, did you have an opinion as to 
whether or not she had the mental capacity to understand 
you and to talk intelligently on different matters you had 
to discuss? A. Yes, 

Q. What was your opinion with respect to her mental 
Capacity to understand? A. I talked Indian with her. 

Q. She understood you? A. Yes. 
34 Q. Was she alert to grasp what you said? A. 
Yes. 

Q. So she could grasp what you were talking about? 
A. Yes. 

Q. Did you know her property? A. Yes, 

Q. Did she ever discuss that with you? A. She told me 
about what she had at Keystone. 

Q. Did she know she had oil on some and not on some? 
A. Yes. 

Q. Did she know the value of that with oil on it and 
of that without oil? A. Yes. 
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Q. What was your opinion with respect to that? Did 
she understand that the property on which she had the 
oil on was more valuable than that she had no oil on? 
A. Yes, 

Q. Did you ever discuss money matters with her? A. 
No. 

Q. Did she seem to know anything about the value of 
property? <A. Yes. 

Q. Did she know her children? A. Yes. 

Q. In your opinion did she know who she wanted to give 
her property to? A. She told me Wilfred and Jane. 

Q. Do you know why she was partial to them, if she 
was? <A. They haven’t got no land and the rest of them 
have. 

Q. Were you familar with the fact that Herbert Homo- 
vich, son of Wook-kah-nah, had left considerable valuable 
oil property to the other members of the family and none 
to Jane and Wilfred? A. No. 

Q. Do you know for any other reason why she preferred 
staying with Jane or Bessie? A. She just liked Jane. 

Jane took care of her good. 
35 Q. Did she ever discuss that with you in any- 
way? A. She was always talking about that. She 
always told me that Jane was taking good care of her. 

Q. Do you know what a will is, Dewey? A. Yes. 

Q. That is a written instrument whereby an individual 
disposes of real and personal property? A. Yes. 

Q. Did you visit and talk with Wook-kah-nah around 
February 20, 1954, before that and after that? A. Yes. 

Q. In your opinion did Wook-kah-nah have the mental 
capacity to make a will disposing of her property? A. 
Yes, she told me about them two grants. 

Q. In your opinion she disposed of her property like she 
wanted to in that will? A. Yes. 

Q. Was there any ever anything said in your presence 
by Wook-kah-nah or in her actions that would lead you 
to believe that she didn’t have a good comprehension of 
what was going on around her? A. Yes, she knew. 
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Q. In your opinion when she made this will on Feb- 
ruary 20, 1954 disposing of her property, she knew the 
results of her actions and knew what she was doing? A, 
Yes, sir. 

Q. You are here to tell the Examiner that she was 
mentally capable to make and execute a will? A. (No 
answer.) 


EXAMINER: 


Q. In your opinion was she competent to know what she 
was doing enough to make a will? A. Yes. 


MR. PAIN: 


Q. Mr. Permamsu, I believe you said she wanted Jane 
and Wilfred to have her land because they had no land? 
A. Yes. 

Q. Was that in 1954? A. Yes. 
36 Q. Did you know that they had 480 acres of 
land before that time? A. She bought them 
places, 

Q. In addition she bought Jane a house in Walters, did 
you know that? A. Yes, 

Q. And they had that land at that time? A. Yes, 

Q. Now when did she lose her eyesight? A. I don’t 
know when she lost it, 

Q. Was it in the neighborhood of 15 or 16 years ago? 
A. Yes. 

Q. Did you visit with her very much prior to that time? 
A. No, I visited her after that. 

Q. Then you don’t know how the lose of her eyesight 
effected her personal and mental condition? A. No. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Ben- 
jamin Permamsu. 


/8/ Mildred E. Miles 
Law Clerk 
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37 Wilfred Tabbytite, being first duly sworn, 
testifies as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me God. 


/s/ Wilfred Tabbytite 


Subscribed and sworn to before me this 25th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. HILL: 


. What is your name? A. Wilfred Tabbytite. 
. Where do you live? A. Walters. 
. How long have you lived there? A. All my life. 
. Are you the son of Wook-kah-nah? A. Yes, sir. 
Q. And Wilfred, you have know[{n] Wook-kah-nah all 
your life? A. Yes. 
Q. By that I mean you have been around Wook-kah-nah 
ever since you have been born? A. Yes. 
Q. Around February of 1954, had you been visiting 
pretty regularly with your mother? A. As often as I can. 
Q. I will ask you, did you ever discuss anything with 
her about her property, and land and such? A. Not 
too often. 
38 Q. Did she know the property she had? A. Yes. 
Q. She knew where [t]he land was located? A. 
A. Yes. 
Q. She lived with Jane and Hollis Asenap? <A. Yes. 
Q. They moved to town? A. Yes, sir. 
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Q. Was she familar with what had oil on it and what 
part didn’t? A. Yes, sir. 

Q. In your opinion, did your mother know that the land 
that had oil on it was more valuable than that with no 
oil? A. When we didn’t have any oil we used to kill and 
eat jack rabbits. When we got oil she said that we 
wouldn’t have to eat jack rabbits any more. 

Q. About when did you first start getting oil? A. In 
1946, but it was 90 days after that. 

Q. Your mother always made it possible for you and 
Jane to have an allowance? A. Yes. 

Q. Do you have an income of any kind? A. No, just 
what I got out of the Service. 

Q. Did Jane have an income of any kind? <A. No. 

Q. Neither you nor Jane owned any real estate? <A. 
No. 

Q. Did the other brothers and sisters? A. Yes, always 
that I have known of. 

Q. Who are they? A. My oldest brother. 

Q. That was Herbert Homovich? A. Yes, the next 
died, Flora, Pug, Eula, Maude Bessie and Jane. 

Q. By “Pug” you mean George Homovich? A, Yes, 

Q. Eula Sue Kaniatobe? A. Yes, 
39 Q. Maude Red Elk? A. Yes, 
Q. Bessie Karty? A. Yes. 

Q. Jane Asenap? <A. Yes, 

Q. All children and surviving? <A. Yes. 

Q. Do you have any other deceased brothers or sisters? 
A. Herbert die[d]. He had quite a bit of property. 

Q. Did he leave any part of it to you and Jane? A. 
No. 

Q. He left it to the other children? A. That is right. 

Q. Did you get the idea from this that your mother 
always intended to provide for you and Jane, because 
you had never received any allotment and no inheritance 
from Jasper? A. Before he died, Herbert said that when 
my mother passed away, she would give us more property. 
Several people heard him say that. 
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Q. Wilfred, you are living in Walters? A. Yes, 

Q. Married and have a family? A. Yes. 

Q. How many children do you have? A. Five step 
children and two of my own. 

Q. Jane is married and living in Walters? A. Yes, 

Q. How many children does she have? A. Three. 

Q. Her own children? A. Yes, 

Q. You have heard testimony to the effect that Wook- 
kah-nah stayed mostly in her later years with Jane and 

Bessie? A. Yes. 
40 Q. Do you know the reason for that? A. It 
seemed like she was more contented with Jane and 
Bessie, certain things she like about it. She couldn’t stay 
with me because my wife couldn’t understand her. 

Q. Youlr] wife is white? A. Yes, 

Q. It was more convenient for her to stay with Jane 
and Bessie than with the other children and with you? 
A. Yes. 

Q. You had a house full? A. Yes. 

Q. You know it to be a fact that your mother after 
1946 preferred living in the country? A. Yes. 

Q. You are familar with the fact that she purchased 
property for her other children? A. Yes. 

Q. Which ones did she purchase property for? A. She 
did all right by all of us, she gave a house to Maude. 

Q. What one are you talking about? A. She paid it 
out and gave it to Maude. She set up Eula pretty nice 
and helped Bessie. 

Q. What did she do for Eula? A. She bought her 160 
acres north of town. 

Q. Mr. Flanagan said was a show place of Walters? 
A. Yes. 

Q. Who else did she buy something for? A. She bought 
something for me and Jane. 

Q. And she got this money off the oil? A. Yes, 

Q. Prior to that time, she had no money? A. No, she 
didn’t. 
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EXAMINER: Mr. Hill, ask direct questions, we want 
no leading of the witnesses. 
MR. HILL: All right. 
4] Q. Mr. Tabbytite, you talked and visited with 
your mother right around until she died? A. 
That is right. 

Q. Will you tell the Examiner what information you 
had with respect to her ability to grasp conversations about 
property and current events and about her children? A. 
Well, she was as bright as anyone in the Indian way. It 
is had in the Indian language to say $1000. That is why 
she didn’t answer Mr. Griffis. She knew money and I 
couldn’t jew her out of any. She knew what she gave me 
and I couldn’t talk her out of any more. She knew prop- 
erty and she knew money too. She knew how to lease land. 
She wanted it leased by the crop, there was more money 
that way. 

Q. Then you say that she was educated in a lot of the 
dealings with her property? A. Sure. 

Q. Would she know who she was leasing to? A. Yes, 
she would have Indian names for her lease men. She 
would know who it was and talk with them. 

Q. Did she know how much crops were made? <A. Yes. 

Q. Did she seem to know which crops were best suited 
for her farms? A. That is right. 

Q. Did she ever disclose that she could tell the differ- 
ence that someone was not taking care of her farms 
properly and not lease to them? A. She didn’t like cer- 
tain persons and she said so. 

Q. Would you say that she had a mind of her own? A, 
Yes. 

Q. She didn’t like for anybody to push her around? 
A. No. 

Q. In your opinion, was she capable of executing a will 
and disposing of her real and personal property as of 
February 20, 1954? A. Yes, she knew what she was 
doing. 
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Q. The fact that she may have left you and Jane the 
better part of her producing property was because she 


EXAMINER: Mr. Hill, please don’t lead the witness. 
Ask him direct questions and let him answer. 
MR. HILL: All right. 
Q. What was the reason your mother left you and Jane 
the oil producing land? A. We was the youngest and 
didn’t have any land before. Because all the rest 
42 had interest in oil wells themselves, I think 9 wells 
on the one right next to us, the Homovich place. 
Q. Did the fact that your mother was blind, effect her 
in any other way? A. No. 
Q. What do you think with respect to her mental facul- 
ties as of 1954? A, They were good until her death. 
Q. You think she knew what she was doing at all 
times? A. She sure did. 
Q. In your opinion she knew what she was doing with 
her property? A. Yes. 


MR. PAIN: 


Q. You are one of the main benenficiaries [sic] under the 
will? A. Yes. 

Q. You got large sums of money from your mother 
before the guardian was appointed? A. We all did. 

Q. Wouldn’t you get from the bank a blank check and 
take it out to the car and have her put her thumb print 
on it? A. I didn’t. 

Q. You just signed blank checks? A. Yes. 

Q. Dis [sic] you ever sign a check for $12000 for a race 
horse? A. I did, but it wasn’t no good. 

Q. But she gave you her check with her thumb print? 
A. So I could buy something with it and that was what 
I wanted. 

Q. Could you give me some estimate of what you re- 
ceived in money from her for one and a half or two 
years? A. I couldn’t guess. One half year my wife was 
getting $250.00 a month. 
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Q. After guardianship? A. Yes. 

Q. Before guardianship that was not true? AI 
would get money then. 

Q. Do you recall just about when she lost her eyesight? 

A. In about 1940, right before I went into the 

43 Service. 
Q. The fact that she lost her eyesight have any 
effect on her? A. No, it seems like she got more wiser. 

Q. Most of her leasing affairs were handled by the De 
partment? A. Yes. 

Q. When the Department released her funds, she run 
right through them? A. She didn’t as people think she 
did. She bought some land. She bought equipment for me. 

Q. I believe that you testified that you didn’t have any 
land. She has purchased you 3 - 160 acre farms? A. 
Yes. 

Q. And she paid about $6000 for them? A. Not that 
much. 

Q. And a home in Walters? A. Yes. 

Q. And you don’t know how much money you got from 
her prior to guardianship? A. No. 

Q. Won’t the records show that you, Jane and Hollis 
got the bulk of the money? A. What we were supposed 
to get each month. 

Q. That was before the guardian was appointed? A. 
Yes, 

Q. Did she know that her money was going? A. She 
knew we were spending it. 

Q. Did she know how much? A. Just about. 

Q. What is your age? A. Thirty-six in August. 

Q. But most of you[r] income you received from her? 
A. That is why she had oil wells, we were supposed to. 

Q. Did she have any idea what her oil property was 
worth? A. Yes, she had a good idea. 

Q. Do you know how much it is worth? A. From 
$10000 to $12000, the land. 
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Q. You don’t know how much the land was worth with 
oil? A. No, but it was never $20000 a month. 
44 Q. Did you try to cash big checks with her 
thumb print on them? A. Never, just that one 
time. 

Q. Have you ever been here at the Agency to get money 
from her account? A. No. 

Q. You never got anything out of the Agency? A. 
Just what we got a month. 

Q. You would bring her here when she wanted money? 
A. No. 

Q. Before Mr. Flanagan was appointed guardian, did 
you ever bring her up here to make withdrawals? A. 
As far as I know, no. 

Q. Between 1951 and 1954? A. No, I never did. 


MR. HILL: 


Q. You want this will approved? A. Yes, I sure do. 


EXAMINER: 


Q. You and Jane are the youngest children? A. Yes. 
Q. And there are 4 other children living? A. Yes. 
Q. Who is the father of these children? A. Mr. 
Homovich is the father of 4, Bessie, Maude, Eula and 
George. 
Q. You [sic] is your father? A. Mr. John Tabbytite. 
Q. Who is the father of Jane? A. Mr. Caddo, I 
don’t know his first name. 
Q. Who was the father of Herbert and Flora? A. 
Homovich. 
Q. Homovich was the father of all but you and Jane, 
is that correct? A. Yes. 
Q. Homovich died in 1912, is that correct? A. I think 
that it was somewhere along there. 
45 Q. Was your mother ever legally married to 
anyone after Homovich’s death? A. I don’t think 
So. 
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Q. When Flora died, did she leave 3 children surviving 
her? Elgin Red Elk, Leon Taunah and Elena Floy 
Taunah Kosechata? <A. That is right. 

Q. Did you ever ask your mother to make a will leaving 
you part of her allotment? A. I never did ask her, I 
just asked her when she was going to make a will. She 
had her own mind. She told me she was going to give 
me the S/2 of her land. She told me that ever since we 
got the wells, through the years, 

Q. Did she say why she was going to give that to you? 
A. Well, I neeeded [sic] it, I didn’t have any land at all. 

Q. When did she give you the 360 acres? A. I believe 
it was 1944, 

Q. Then that was before oil was discovered on her 
land? A. In 19538 or 1954 was when she bought it. 

Q. When did she give you 360 acres? A. I believe 
it was in 1953 or 1952. 

Q. Did she buy the land and give it to you? A. Yes, 
deeded it to me. 

Q. How much did it cost? A. $22000. 

Q. And then did she buy you a home in Walters? A, 
I bought that by GI, I paid 3 or 4 thousand dollars and 
she paid it out for me. 

Q. What was the original purchase cost? A. $9000. 

Q. Did she buy any other property for you during her 
lifetime? A. That is all she bought me. 

Q. Now did she buy some property for Jane? A. Yes, 

Q. What? A. South side of Walters, 160 acres, 

Q. Did she buy other property for her too? A. I guess, 

I don’t know about that. 
46 Q. Did she buy any property for any of her 
other children? A. I don’t believe she had to buy 
any for George because he always had land. 

Q. How about the others? A. She bought some for 
Bessie I believe and Eula. I don’t know, I think she 
fixed up a house for Bessie, maybe no land. 

Q. Did she buy land for Eula? A. Yes. 
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Q. How much? A. 160 acres, 

Q. Did she buy any for Maude? A. I don’t think so, 
she just gave her a house in town. 

Q. You say that when your brother, Herbert, died he 
didn’t leave you any property at all? A. No. 

Q. He was a half-brother of yours? A. That is right. 

Q. Did he ever tell you why he wasn’t going to leave 
you any of his property? A. Yes, he said mother would 
take care of I and Jane. 

Q. How did he know that? Did your mother ever tell 
him that? A. He had a pretty good idea after the oil 
and he was still living. 

Q. Did he have oil on his land? A. Yes. 

Q. Who did he will his allotment to? A. George. 

Q. All of it? A. He had quite a bit of money and he 
gave what property he had to him and the money to him 
and the others. 

Q. And you didn’t get anything? A. That is right. 


MR. PAIN: 


Q. Now according to the records I have here, your 
mother gave you three 160 acre farms, is that correct? 
A. No. 


Q. Is that two? A. That is two, 320 acres. 
47 Q. No other 160 acres? A. No. 
Q. Then did you get the money to pay for your 
GI payments? A. Yes. 
Q. It all came from her? A. Yes, everything. 
Q. Anytime you needed money, she gave it to you? A. 
When she had it. 
Q. All you had to do was ask for it? A. When I was 
behind the rest of them, I didn’t get any. 


No further questions. 


(Hearing continued until 10:00 A.M.. on April 
1956.) 
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I certify that this transcript contains a true and cor- 
rect recital of the testimony as given by this witness, 
Wilfred Tabbytite. 


/s/ Mildred E. Miles 
Law Clerk 


48 Jane Asenap, being first duly sworn, testifies 
as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me 
God. 


/s/ Jane Asenap 


Subscribed and sworn to before me this 26th day of 


April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance, 


MR. HILL: 


. State your name, please? A. Jane Asenap. 
- Where do you live? <A. Walters. 
- Is your husband, Hollis Asenap? A. Yes, 
- Do you have any children? A. Yes, 3. 
Q. What ages are they? A. The oldest is 8, next 6 and 
the baby is 4. 
Q. Jane, you are a daughter of Wook-kah-nah’s? A. 
Yes. 
Q. Are you the youngest of the children? A. No, 
Wilfred is. 
Q. Wilfred is the youngest and you are next to him? 
A. Yes. 
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Q. Now the children of Wook-kah-nah are Maude Red 
Elk, Eula Kaniatobe, George Homovich, Bessie Karty, 
yourself and Wilfred Tabbytite, and two are deceased? 

A. Yes. 
49 Q. And they are Herbert Homovich and Flora 
Taunah? A. Yes, sir. 

Q. Herbert Homovich’s death preceeded that of Wook- 
kah-nah? A. Yes. 

Q. Now did Flora also die before Wook-kah-nah? A. 
Yes, 

Q. Herbert left no children, did he? A. No. 

Q. And Flora left 3 children? A. That is right. 

Q. They are Elgin Red Elk, Leon Taunah and Elena 
Floy Kosechata? A. Yes, sir. 

Q. Jane, during the last few years of your mother’s 
life, where did she live? <A. Well, she lived with me 
most of the time. 

Q. Where did you live most of the time? A. She 
bought the house for us in 1947 and we have been living 
there 8 years, 

Q. Where before that? A. Eight miles south. 

Q. On her allotment? A. Yes. 

Q. Where the purducing [sic] oil wells are? A. Yes. 

Q. You left there and your mother lived with you up 
until when? A. She stayed out there 6 years and she 
moved to town and lived there. 

Q. In what year? A. 1953. 

Q. Was that before or after Wook-kah-nah had a 
guardian appointed for her? A. It was before. 

Q. Was there any particular reason for moving into 
town. A. She didn’t have any water and she got sick 
2 or 3 time and she had a heart attack and we had to 
run to town to get a doctor. 

Q. It was more convenient to have a doctor nearby? 

A. Yes. 
50 Q. Wook-kah-nah lived with whom after you 
moved to town? A. She would stay with Bessie 
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a month or 2 weeks. Before her death, she was staying 
with Bessie. 

Q. Jane, you weren’t left anything by your brother, 
Herbert Homovich? A. No, sir. 

Q. Was there ever any understanding or did Wook- 
kah-nah ever indicate that she may or may not make 
it up to you and Wilfred as a result of that? A. She 
was good to all of us. She wasn’t partial to just Wilfred 
and me. 

Q. Did she buy you any land? A. She thought she 
bought me 160 acres. It was just 80 acres, 

Q. Where was that located? A. Twelve miles west of 
Walters. 

Q. Were there any improvements on it? A. None. 

Q. Do you know how much she paid for it? A. Around 
$11,000. 

Q. There isn’t any production on that, is there? A. 
No. 

Q. Now do you talk Comanche? A. Yes. 

Q. Your mother talked Comanche? A. Yes. 

Q. Did you converse with her in the Comanche lan- 
guage? <A. Yes, 

Q. She could understand you and you her? A. That 
is right. 

Q. During the latter years of Wook-kah-nah’s life, you 
had many and many occasions to converse with her in 
her own language? A. Yes. 

Q. Did you form an opinion as to her ability to grasp 
the meaning of your conversation and know about her 
property and current events? A. Yes, she did. 

Q. Would you state to the Examiner what makes you 

think like that? A. We understood her. 
51 Q. What is your opinion as to whether or not 
she was competent or imcompetent [sic]? A. Yes. 

Q. What was that opinion? A. She was in her right 
mind. 

Q. You think that, in your opinion, she fully under- 
stood your discussions of property and business and the 
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discussions of the problems about the home and family? 
A. That is right. 

Q. Is it your opinion that she was competent on or 
about February 20, 1954, when she made this will? A. 
Yes. 

Q. Do you have an opinion as to whether or not she 
know [sic] the results of the disposition of her property? 
A. Yes. 

Q. She did know what she was doing? A. Yes. 

Q. Did you influence her in any way in disposing of 
her property? A. No. 

Q. You stated that she had been good to the other 
children? A. Well, first she bought 40 acres for Maude 
and the home in town she gave Maude. 

Q. Where is this 40 acres? A. Three miles west of 
town. 

Q. Where is that from Eula Sue’s home? A. Two 
miles south. 

Q. What else? A. She bought a house for George 
Homovich and she paid $13000 for it and she bought him 
a farm. 

Q. What did she pay for that? A. About $8000. 

Q. When did that take place, what years? A. They 
struck oil in 1946 and it was 3 years after. 

Q. In 1949 or 1950? A. Yes, she bought the adjoin- 
ing quarter from that, she bought that for Bessie. 

Q. What did she pay for that? A. About $7000, then 

she bought Eula’s farm for $12000. 
52 Q. Where is that located? A. One mile south 
of Walters. 

Q. Did she build that home on it? A. That already 
had the house on it. 

Q. What else did she do? A. I am not for sure, but 
I think she bought Bessie a farm north of Beaver because 
her husband wanted to live close to his mother in Beaver, 
after she bought that land where she is living now. 

Q. What else did she do? A. She bought 2 quarters 
for Wilfred. 
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Q. Do you know what she paid for that? A. No, [ 
don’t. 

Q. So then from after she struck oil and got ahold 
of money, she started to buy all the children farms and 
set them up in style? A. That is right. 

Q. Now did she buy any stock and machinery for the 
children or anything like that? A. No, not that I 
know of. 

Q. Do you understand what she was trying to do by 
buying these farms? A. I sure do, 

Q. What was she trying to do, tell the Examiner? A. 


(No answer.) 


EXAMINER: Did she indicate to you why she was 

ing these things? A. Just so we would have homes. 

MR. HILL: Q. Now then, about when did Wook-kah- 
nah lose her eyesight? A. In 1941. 

Q. Did you observe any particular change in her 
physical and mental condition from then on until her 


death? A. There was no change at all, 

Q. Did she impress you as being capable of under- 
standing conversation with you and other people in her 
own language? A. Yes. 

Q. Did she know about where her property was? A, 
Yes. 

Q. Did she discuss pieces specifically with you? A, 

Yes, 
53 Q. Did she herself help lease her land to people? 
A. Yes. 

Q. Did she describe it by the allottee in leasing this 
property? A. Yes. 

Q. In what way, can you give the Examiner some 
idea of the way she went about those things? A. If she 
wasn’t pleased with what she was leasing it for, next 
year she wnated [sic] more. 

Q. In your opinion did she know the value of land? A. 
Yes. 
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Q. Did she know that the land on which the oil wells 
were was more valuable than those not producing? A. 
Yes, she did. 

Q. I ask you, is it fairly easy for you to talk in 
Comanche? A. Yes, it is easy. 

Q. Now I ask you, can you count in Comanche? A. 
You can count up to thousand. 

Q. Do you know whether or not the Indians have dif- 
ficulty in counting large sums? A. She kowns [sic] it was 
lots. 

Q. Now, then, after she started having heart attacks 
and before she moved into Walters in 19538, did there 
seem to be any change in her mental condition is any 
way? A. She never did have any more heart attacks 
in town. She would be sick in town and we would call 
Dr. Smith. 

Q. It is your opinion that she maintained control of 
her mental faculties at all times? A. Yes. 

Q. Would you say that until her death she maintained 
that condition? A. Yes. 

Q. Are you personally satisfied that she knew what 
disposition she was making in this will? A. Yes. 

Q. Did she ever discuss it with you? A. I have to 
do all her business for her. When she wanted to buy 
land, I had to talk for her. 

Q. You brought her to the Agency on numerous occa- 

sions? A. Yes, shen [sic] she wanted to buy land. 
54 Q. Did she have any difficulty in letting you 
know what she wanted to do? A. No. 

Q. In your opinion did she had a mind of her own? A. 


MR. PAIN: 


Q. You transacted most of her business for her? A. 
Yes, she also stayed with me. If she didn’t understand, 
I interpreted or some other person in the office. 

Q. Did you make large withdrawals from the Agency 
before the guardian [w]as appointed? A. I have. 
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Q. Do you know what those withdrawals were for? A. 
She gave us money to divide 3 ways, 

Q. How? With Wilfred, raother and I. 

Q. Do you know how much of the money was expended 
out before the guardian was appointed? 

Q. You are one of t 
be appointed? 
had to, and if w 


petent? A. Yes. 

Q. On sworn testimony obtaining this petition, you 
were asked, “It js your opinion that your mother is 
incapable of looking after her personal affairs?” Your 
answer, “Yes”. Is that correct? A. Because I wanted 
the guardian. 

Q. That had been your thought on that occasion, had 
it not? A. Yes, 

Q. And you were further asked, “Is that the only 
reason a guardian should be appointed for her?”. Your 
answer, “She doesn’t understand anything we say or 
tell her.” Q. [sic] The only reason that Eula and Maude 
were always butting in. They wanted a guardian. 

Q. I ask you, was that the question asked you and 
was that your answer? A. That is right. 

Q. “She doesn’t understand anything we say or what 
we tell her”. Is that correct? A. She understood every- 

thing. 
55 Q. But you made this Sworn statement before, 
is that correct? A. Yes. 

MR. HILL: Q. As the records will show, you made 
that statement? A. Yes. 


MR. PAIN: 


Q. When you were wanting money, you would go to 
the bank at Temple, pick up a blank check, bring it to the 
car and put her thumb print on it and then you and 
your husband would fill it out? A. That is not right, 
that is wrong. 
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Q. You never did do that? A. No. 

Q. Did you take care of the checks she would get from 
the Agency prior to the appointment of a guardian? A. 
It was up to me to go up the steps and get it for her. 
She would stay in the ear. 

Q. You would just tell them the amount you wanted, 
get the check and take it out to the car? A. For her. 

Q. Would she sign the checks at the bank? A. Yes. 

Q. Did I understand you to say that she didn’t get 
out of the car and up the steps to the bank? A. At 
times she goes and at times she didn’t. 

Q. Isn’t it a fact that she purchased for you 3 quarters 
of 160 acres of land in addition to the last 80 acres? A. 
That is all she bought for me. 

Q. Nothing but 80 acres, is that right? A. That is all. 

Q. Has she bought you any race horses? A. No. 

Q. Was that for Hollis? A. Yes, it was for Hollis. 

Q. Did she buy them? A. Yes. 

Q. He bought them with money she gave him? A. No, 

gave me. 
56 Q. And you bought them? A. Yes. 
Q. You would split the cash 3 ways between 
your mother, Wilfred and yourself? A. That is right. 

Q. The other children didn’t get anything. Eula got 
160 acres and Maude got 40 acres and the home in 
Walters? A. Yes. 

Q. Is the value of the home at Walters about $3000? 
A. Yes. 

Q. The 40 acre farm, what was that? A. Around 3 
or 4 thousand. 

Q. Then the farm she bought for Eula Sue, what was 
that? A. $12000. 

Q. These amounts would be deposited in the bank at 
Temple when they came in? A. Yes. 

Q. And then would be withdrawn? A. The money 
mother got would be put in the Temple bank. I didn’t 


go there. 
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Q. Now then, who took care of your mother after she 
lost her eyesight? A. I did. 

Q. Were you living with her at home? A. Yes. 

Q. How long did you take care of her there? A. Well, 
when she first lost her eyesight, she stayed with Eula 
at the hospital and I was working at that time and Eula 
told me to keep her in 1946 and quit my job and keep 
mother. 

Q. That was in 1946? A. And I have since then been 
keeping her. 

Q. Not before 1946? A. No, I was working. 

Q. After oil was producing? A. Eula said to quit 
my job and keep mother. 

Q. That was the year the oil started producing from 
the farm? <A. Yes, I hever {sic] thought about it until 

Eula said to. 
57 Q. She did purchase for you a home in Walters, 
did she not? A. No, she didn’t, I bought that 
myself, 

Q. With what money she gave you? A. With money 
I saved. 

Q. How much? A. $13000. 

Q. What were you working at? A. The money she 
gave me I saved it, but I didn’t pay it all at once. 

Q. Prior to 1954, she gave you 80 acres of land and 
farm equipment? A. No. 

Q. Did she give you[r] husband any farm equipment? 
A. No. 

Q. Have you inherited some property from your father? 
A. Yes, not much, but I bought 80 acres of his land. 

Q. That was from money she had given you? A. Yes, 

Q. Did you buy any other land? A. Yes, I bought 
160 from the Greenfield boy. 

Q. You bought 160 acres and 80 acres from money 
saved that she gave you? A. Yes. 

Q. Just 160 and 80 acres? A. Yes. 
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Q. Isn’t it true that you have two 80 acres [sic] farms 
there? A. No, just one. 
Q. Then the house at Walters? A. I bought that. 
Q. She had affection for the other children? A. Yes. 
Q. They all knew of her actions and what she bought? 
A. Well, one thing, Maude never came to see her unless 
she wanted money. She never spent a day with her and 
she knew mother was sick. 
Q. Who took care of your mother from 1941 to 1946? 
A. Most of the time with Bessie. 
Q. Anyone else? A. She stayed with Eula, but not 
long. 
58 Q. And since that time she has stayed with you 
most of the time. Did you take her to Anadarko 
to make a will? A. The first will I did. 
Q. Was that in 1951? A. Yes, I think it was. 
Q. Did she have any idea how much her property 
was worth? A. She knows it was lots. She knew she 
had quite a bit of money. 


Q. Did you spend most of the money that you had for 
her? A. No,I didn’t. Her relatives would come buy [sic] 
and she gave money to her two brothers and different ones 
borrowed money from her. 


MR. HILL: 


Q. At the hearing in which Funston Flanagan was 
appointed guardian for your mother and you were asked 
if she understood about handling her affairs and that she 
didn’t understand anything you said or told her, you 
didn’t mean to say that she didn’t understand, you didn’t 
mean “Yes” to that question? A. No. 

Q. As I understand it now, she has always understood 
what you were talking about? A. Yes, 

Q. You were asking for a guardian because the Agency 
said if you didn’t get one, they would appoint one for 
her? A. Yes. 


Q. That was largely on the insistence by one of the 
daughters, was it not? A. Yes. 


MR. PAIN: 


Q. Those questions were asked by Mr. Hill as your 
attorney? <A. Yes, 


EXAMINER: 


Q. Who was your father? <A. Tom Caddo. 
Q. Is he deceased? A. Yes. 
Q. When did he die? A. I was about 15, 
59 Q. Were you born in 1915? A. Yes. 
Q. Then it was about 1930 when he died? A. 
Yes. 

Q. How much property did he leave you when he died? 
A. I came in on his land, it wasn’t much, he had other 
children. 

Q. Do you know how much land he had? A. Just 160, 

Q. How many children did he have? A. Seven. 

Q. You got 1/7th, is that right? A. Yes. 

Q. Was your mother ever married to your father? A. 
I don’t know that. 

Q. Was your mother a single person when she died? 
A. Yes. 

Q. Was she ever legally married to anyone after Homo- 
vich died? A. William Tenerquo. 

Q. When was she married to him? A. I don’t know. 

Q. What happened to that marriage? A. She divorced 
him. 

Q. Legally? A. Yes. 

Q. Was she ever married to anyone else? A. No, she 
never was. 

Q. Who was Wilfred’s father? A. John Tabbytite. 

Q. Was your mother married to him? A. No, she 
wasn’t. 

Q. Is Wilfred’s father living? A. Yes, he is living. 

Q. Did you ask your mother to make this will of 
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February 20, 1954? A. No, I didn’t know a thing about 
the last will she made. 

60 Q. Did your mother tell you whether she had 
made the will leaving you and Wilfred her allot- 

ment? A. I knew nothing about it until her death. 

Q. She didn’t tell you how she ieft her property? A. 
I don’t know a thing about it, 

Q. Before the guardian was appointed for her, did you 
withdraw all the money for her? A. Yes. 

Q. About how much would you draw out each month? 
A. Sometimes she wanted $4000 and sometimes $6000. 

Q. You withdrew that and split it 8 ways? A. Yes, 

Q. One-third each? A. She wanted $2000 out of it 
and we divided the rest. 

Q. For how long a period did you do that? A. I don’t 
remember. 

Q. Was it from 1946 until the guardian was appointed? 
A. In 1946 she was giving us $500 apiece until about 
1952. 

Q. And then she started giving you more? A. Yes. 

Q. You bought your home with the money she gave 
you? A. Yes, 

Q. And the 160 acre farm? <A. Yes. 

Q. You purchased the other interests in your father’s 
land from money she gave you? A. Yes. 

Q. Do you know why she gave you and Wilfred the 
bulk of her property in this will of February 20, 1954? 
A. Because we didn’t have any property at all. 


MR. PAIN: 


Q. The leases that she made were under the supervision 
of the Area Office? A. Yes, 
Q. Most of her land transactions were handled by the 
Area Office? A. Yes. 
61 Q. Up until 1951, the Area Office controlled her 
account? A. Yes. 
Q. It was only after 1951 unlimited drawouts were 
permitted? A. Yes. 


MR. HILL: 


Q. From 1951 until her guardian Was appointed on 
September of 1953 that she had the right to withdraw 
from her account? A. Yes. 

Q. That was the period when you came with her to 
get money from her account? A. That is right. 

Witness recalled: 


MR. HILL: 


Q. You are Jane Asenap? A. Yes, 

Q. You heard the testimony of Eula Sue Kaniatobe 
with respect to her conversation with your mother, Wook- 
kah-nah, about the time she went out to the house and 
asked her why she was tired and how she said she had 
been to the Agency that day and that you had taken her 
up there to make a will. Did you take her? A. I did 
take her to Anadarko, 

Q. You yourself never requested her to make a will 
at any time? A. Never did, she had a mind of her own. 


No further questions. 


I certify that this transcript contains a trye and correct 
recital of the testimony as given by this witness, Jane 
Asenap. 


/s/ Mildred E. Miles 
Law Clerk 
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62 Hollis Asenap, being first duly sworn, testifies 
as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me 
God. 


/s/ Hollis Asenap 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/8/ J. R. Graves 
Examiner of Inheritance. 


MR. HILL: 


Q. State your name? A. Hollis Asenap. 
Q. Where do you live? A. Walters. 
Q. How long have you lived there? A. In the city 3 
years in October. 
Q. Where did you live prior to that time? A. South 
of Walters, 714 miles. 
Q. Are you the husband of Jane Asenap? A. I am. 
Q. She is the daughter of Wook-kah-nah? A. Yes, sir. 
Q. During her latter years from 1946 up until the time 
of her death, who did Wook-kah-nah live with? A. 
Largely with my wife and I and she stayed with Bessie 
Karty. 
Q. Do you speak Comanche? A. Yes, but not too well. 
Q. Were you able to converse with Wook-kah-nah in her 
own language? A. Yes. 
63 Q. And did you on numerous occasions? A. 
Yes. 
Q. Hollis, when Wook-kah-nah had business to trans- 
act, to whom did she usually to to [sic] advise her? A. 
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could change her, 

Q. Did any of the children seem to exercise any great 
amount of influence on her? A. She had a mind of her 
own. 

Q. In your opinion did she understand about her 
property? A, Yes, 

Q. Did she know Where the different farms were ]o- 
cated? A. She did. 

Q. Which farms were producing and which were not? 
A. That is right. 

Q. Did she know oi] and which didn’t have oil on it? 
A. She certainly did. 

Q. Would she discuss with you these properties and 
the income from these properties? A. On various occa- 
sions. 

Q. Did she ask your advise on the leasing of land? A. 
No, sir, she did her own leasing, 

Q. Would she come to the Agency? A. Yes, 

Q. Do you know about when Wook-kah-nah lost her 
eyesight? A. No, she was blind before I married Jane, 

Q. When did you marry Jane? A. In 1946. 

Q. How old was Jane then? A. Twenty-six, I believe. 

Q. You have 3 children? A. Yes, 

Q. Now you lived 7 % miles south of Walters on Wook- 

kah-nah’s allotment? A. That is right. 
64 Q. Was that house built for you to move into? 
A. Yes, sir. 

Q. Where were you living when you first married? A, 
We lived with Jack, he bought the house and George and 
the old lady lived there. 

Q. You mean Herbert Homovich had a house in town 
and he wasn’t married at the time? A. Yes. 

Q. You and Jane lived with him and took care of 
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Wook-kah-nah? A. Yes, and George Homovich stayed 
there also. 

Q. What was Herbert’s income at that time? 

EXAMINER: Mr. Hill, please confine the testimony 
to the pertinent facts. 

MR. HILL: All right. 

Q. Hollis when did she first start getting production 
from her allotment? A. I don’t know, they were pro- 
ducing when we married. 

Q. It was about that time? A. It was before. 

Q. Do you recall any instances when Wook-kah-nah 
purchased property? A. Yes. 

Q. Would you tell about where and for whom pur- 
chased? A. Well, she bought t[w]o places adjoining right 
accros [sic] to her allotment. She bought one for George 
for $8,000. She bought one for Bessie, but it wasn’t deeded 
to her because she wanted more on it. She bought a home 
for George and 40 acres for Maude. 

Q. Do you know how much she paid for these places? 
A. No, the house was $10,000. 

Q. The home Maude now has? A. Yes, and she bought 
160 acres for Eula Sue, 1 miles [sic] south of Walters. 

Q. How much did she pay for that? A. $12,000, and 
she bought 160 acres for my wife and when the deed 
showed up it was for 80 acres and the royality [sic] on it. 
I don’t know whether she bought that farm for Bessie 
or helped her build. 

Q. Do you have any opinion was [sic] to her mental 
capacity during the latter years of her life? A. She was 
a very smart woman and she bought good land for the sole 

purpose of farming. 
65 Q. Was she trying to make them self-supporting? 
A. Yes. 

Q. Now did she understand her problems with respect 
to these farms? A. She sure did. 

Q. Did she understand case rent or by crop rent? A. 
She would rather have crop rent because she got more 
out of it. 
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Q. She understood that? A. Yes. 

Q. Did she give money to the other children in addi- 
tion to buying them farms? Did she give the other chil- 
dren money from time to time? A. She would. 

Q. In specific amounts? A. She would give them 
money at times. 

Q. Did she show any particular partiality among her 
children? <A, No, sir, I don’t believe she did. 

Q. When Herbert died, do you know how he left his 
property? A. Yes, 

Q. Did he leave any to Jane and Wilfred? A. He 
never left them a penny. 

Q. Did you ever have any discussions with Wook-kah- 
nah about how she felt about Jane and Wilfred being 
left out of his will? A. She said she was going to take 
care of them in her will, that is all. 

Q. Did you know anything about her making this will? 
A. No. 

Q. In your opinion did Jane influence her in the disposi- 
tion of her property? A. No. 

Q. Did any of the children? A, Not that I know of. 

Q. As of February 20, 1954, where was she living? A. 
She was staying with Bessie Karty. 

Q. You and Jane didn’t know anything about her 
making the will? A. We didn’t know about this last 
will until she died. 

Q. Now after February 20, 1954, did she live with you 

and Jane some? A, Yes, sir, 
66 Q. Did you have occasion to talk and hear her 
talk in Comanche to other people? A. Yes. 

Q. In your opinion did she have a good grasp of her 
mental faculties and seem to know what was going on 
around her? A. She sure did. 

Q. What is your opinion with respect to her compe- 
tency to make a will? A. She certainly knew what she 
was doing up until her death. 
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Q. When this will was made on February 20, 1954, it 
is your opinion that she knew what she was doing? A. 
She sure did. 

Q. Did she know all her children? A. Yes. 

Q. And up until the time of her death? A. Yes, sir. 

Q. Are there any other children involved? A. No. 

Q. Flora Taunah was a daughter? A. Yes, 

Q. Her death preceased [sic] that of Wook-kah-nah? A. 
Yes. 

Q. She was left out of the will. Do you know why? 
A. She had quite a bit of income herself, just as the 
will says, she had quite a bit of income. 

Q. Do you recall about the guardian being appointed 
for Wook-kah-nah and the working out a budget for 
her? A. Yes, sir. 

Q. Was there anything said by Wook-kah-nah to you 
as to why she didn’t want to make monthly payments 
to the other children besides Jane and Wilfred? A. She 
didn’t say anything about it. 

Q. She made no allowance for them in the beginning? 
A. Yes. 

Q. Why? A. They had sufficient income to provide 
for themselves. 

Q. You think, it is your opinion, that at the time this 
will was made on February 20, 1954 by Wook-kah-nah, 
she knew the results of her actions in executing the will? 

A. Yes, sir. 


67 MR. PAIN: 


Q. You and your wife took care of Wook-kah- 
nah from 1946 until what time? A. I think she left us 
in 1953 when we moved to town. 

Q. As far as you have knowledge, did you see her 
give the other children money? A. I didn’t see her give 
it to me, she only talked about it. 

Q. You knew she gave your wife considerable amounts? 
A. What do you mean by “considerable”? 
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Q. Several thousand dollars. How much do you know 
she gave her? A. I have seen her give her $200, $300 
and $1,000. 

Q. How frequently would that be? A. That was in 
1953 for about 4 or 5 months. 

Q. Did you make deposits for her? <A. My wife and 
I, yes. 

Q. You would draw some cash when the check would 
come? A. No, sir. 

Q. Wouldn’t you draw seom case [sic] for the expenses? 
A. No. 

Q. You never did make a withdrawal of cash? A. No, 
none that I know of. 

Q. I have the deposit slips here with the withdrawals 
of cash, would they be in error? (Shows Witness slips 
from the bank.) You took out how much cash there? A. 
That is deposit slips. 

EXAMINER: Q. This shows a deposit of $4,000? A. 
Yes, 


Q. And $500 in cash? A. And gave it to her. 

MR. PAIN: Q. And that was on more than one occa- 
sion? A. Yes, sir, I would give it back to her. 

Q. Her mind was about the same all the time you took 
care of her? A. Yes, 

Q. You didn’t know her prior to 19462 A. No, sir. 


No further questions, 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Hollis 
Asenap. 


/8/ Mildred E. Miles 
Law Clerk 
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68 Bessie Karty, being first duly sworn, testifies 
as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me 
God. 


/s/ Bessie Karty 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. HILL: 


Q. What [is] you name, please? A. Bessie Karty. 

Q. Where do you live? A. I live 16 miles southeast 
of Lawton. 
- You are married? A. Yes, 
- What is your husband’s name? A. Joe Karty. 
- Do you have any children? A. I have 5. 
What is the oldest one’s name? A. Don Jose Karty. 
He is one of the beneficiaries under the will? A. 


2OLODLO 


<i 


. Bessie, you are the daughter of Wook-kah-nah? A. 


dd 
OR 


. And who are the other children of Wook-kah-nah? 
A. Maude, Eula, George, Jane and Wilfred and myself. 
Q. Two of the children are deceased? A. Yes. 
69 Q. And they are Herbert Homovich and Flora 
Taunah? A. Yes. 
Q. Their deaths preceded that of your mother? A. 
Yes. 
Q. When Herbert died he had no issue? A. No. 
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Q. When Flora died she had 3 children? A. Yes, 
Elgin, Leon and Elena. 

Q. They live around Walters? A. Yes, 

Q. When did your mother first lose her eyesight? A. 
In 1941. ' 

Q. Where was she living then? A. Well, out to the 
old home place, 744 miles south of Walters. 

Q. How many children lived with her? A, J] don’t 
remember. 

Q. Were you living there? A, was married, but I 
was living there. 

Q. What year? A. In a little house by the side of 
the big house. 

Q. Did Wook-kah-nah have a husband at the time she 
died? A. No. 

Q. She was single? A. Yes. 

Q. Now how long did you live there? A. We moved 
away from there and Jane Stayed with her. 

Q. You don’t remember the year? A. No, 

Q. When did she build this house that Jane and Hollis 
and she lived in on her place? A. I don’t remember the 
year. I couldn’t be certain. 

Q. Do you speak Comanche? A. Yes. 

Q. Your mother was Comanche? A. Yes. 
70 Q. Did she speak English? A. No, 

Q. Did she understand English? A. She did 
understand some, 

Q. Could you converse with her in her own language? 
A. Yes. 

Q. Did she ask you advice and consult with you about 
any of her business? A. Not too much. 

Q. In 1953 about the time the guardian was appointed 
for her, where was she living? A. I think she was 
living with Jane. 

Q. She knew what was going on around her at that 
time? A. Yes, 

Q. Was she in her right mind? A. Yes, 
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Q. She knew what was going on about her? A. We 
had to explain to her a whole lot. She never did know 
about her business. We always had to explain to her 
more than one time. 

Q. Was that because it was in Comanche? A. Yes. 

Q. And it is more difficult to explain in Comanche 
than it is in English? A. Yes. 

Q. She would understand it after it was explained to 
her? A. Yes. 

Q. Do you know the purpose of having a guardian 
appointed for her? A. Yes, some of her money was 
disappearing. 

Q. The Agency told you to have a guardian appointed 
for her or they would? A. Yes. 

Q. Was that the reason why? A. Yes. 

Q. She was living with you at the time she made this 
will of February 20, 1954? A. Yes. 

Q. Did you try to exercise any influence upon her? 

A. No. 
71 Did you know she was going to make a will? A. 
Yes. 

Q. Through her? A. Yes. 

Q. She said she made a will? A. They set a date for 
her to make a will. 

Q. You knew she had asked to make a will? A. Yes. 

Q. You hadn’t asked her to do it? A. No. 

Q. Did anybody else? A. No. 

Q. As of that date, did Wook-kah-nah have the com- 
petency, in your opinion, to make a will? A. Yes, she 
knew part of it, but she didn’t know the value of her 
income she had. 

Q. Are you protesting this will today? A. I am. I 
think I want the will to stay, but all share on the income. 

Q. You understand what the will provides? A. My [sic] 
and the children, except Flora’s children? 

Q. They don’t come in, is that right? A. Yes. 

Q. The other[s] do? A. Yes, I want us to get her 
monthly income like Herbert did. 


151 


Q. With respect to the income from oil from the time 
of death on? A. What comes in every month. 


EXAMINER: 


Q. Do you understand the will of Wook-kah-nah’s dated 
February 20, 1954? A. Yes. 

Q. Have you read it over? A. Yes. 

Q. Do you understand who her land goes to? A. Yes. 

Q. Her allotment goes to Jane and Wilfred? A. Yes, 

Q. Each one-half? A, Yes. 
72 Q. If this will is approved, do you understand 
that they would get the oil income from her allot- 

ment? A. Yes, 

Q. And you and none of the other children would get 
nothing under the will? A. Yes, I understand. 


MR. HILL: 


Q. Do you understand that under the will, your son, 
Don, gets a farm? A. Yes. 

Q. Some of the property disposed of under the will 
belonged to Wook-kah-nah’s husband? A. My father. 

Q. There is production on that? A. Some. 

Q. That is distributed to the other members of the 
family? A. Yes. 

Q. And not to Jane and Wilfred? A. Yes. 

Q. You understand that? A. Yes, 

Q. With that understanding, now do you want to 
uphold this will or do you want the Examiner to disallow 
it? A. It is all right with me the land part, but all come 
in on her income. 


EXAMINER: 


Q. You want a share in the minerals? A. Yes. 

Q. Under the will you wouldn’t. The other children 
share in what money she had in her account subject to 
the payment of claims. Do you understand that? <A. 
Yes. 
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Q. Understanding that do you want this will approved 
or disapproved? A. Approved. 

Q. Do you understand you will get no income from her 
allotment after the will is approved? A. The land part 
I don’t care about. 

Q. You think you should come in one [sic] the income? 

A. Yes. 
73 Q. In reality, you do object to that will? A. 
Yes. 


MR. HILL: 


Q. You don’t want him to approve this will? A. I 
don’t want him to approve it. 


MR. PAIN: 


Q. She lost her eyesight in 1941? A. Yes. 

Q. Did you notice any change in her mental condition 
after she lost her eyesight? A. She had to depend on us 
to do everything for her. 

Q. You and Jane took care of her most of the time? A. 
Yes. 

Q. Was she able to take care of herself or did she 
have to depend on other[s]? A. She had to depend on 
others. 

Q. About these minerals, did she have any idea she 
could separate the minerals from the land? A. No. 

Q. Do you have any idea that you could do that? A. 
No. 

Q. That they could be taken care of separately? A. 
Yes. 

Q. Did she know that? A. I don’t believe she did. 

Q. Did she have any idea as to the extent of the pror- 
erty she owned and the value of it? A. She didn’t under- 
stand the value. 

Q. Was she able to comprehend the value of money? 
A. She didn’t understand that either. 

Q. Just about what, if you know, was the extent of 
her understanding, how much could she understand? A. 
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When I cash her money, I have to tell her, “That’s a 
20, that’s a 10 and that’s a 5.” [”] 

Q. Would she know how much that amounted to? A. 

From my telling her it was a 20, a 10 or a 5, she couldn’t 
figure it out. 

74 Q. She knew up to how much? A. Up to about 
100, she didn’t know 1000. 

Q. Did she ever discuss the wills that she made with 
you? A. No. 

Q. Was she able enough, have enough mental ability, 
to make a will in 1954, as [s]ay in 1941 right after she 
became blind? A. Well, I don’t think so. 

Q. Was she able to grasp the understanding of money 
or the value of it after she became blind and after oil 
was discovered? A. She never did understand. 


MR. HILL: 


Q. Did your mother buy you any farms? A. Well, 
she helped me buy the farm, but I paid her back. 

Q. Which one? A. The one I am living on. 

Q. How many acres? A. 160. 

Q. What did she pay for it? A. $6000. 

Q. Did she build the house? A. Yes. 

Q. How much on that? A. I think $7000. 

Q. Now then, when you were living with her she was 
giving you money, wasn’t she? A. Yes. 

Q. What amount would she give you, was it a thou- 
sand? A. Yes, sure she did. 

Q. Did you ever ask her for money? A. No. 

Q. She knew what she was doing? A. Yes. 

Q. She would give you money as she saw fit? A. Yes. 

Q. Same way with the other children? A. No, to 

Wilfred she was partial to him. 
75 Q. She knew what she was doing? A. Yes. 
Q. She wanted to be partial to him? A. Yes. 

Q. She helped all the children, didn’t see [sic]? A. Yes, 

she helped all of us. 
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Q. Anything you wanted, she helped you get it? A. 
Not all the time. She turned us down. 

Q. Why? A. I don’t know. 

Q. Did she turn you down for any reason? A. I don’t 
know. 

Q. Was she giving you too much? A. She turned us 
down. 

Q. You say that you paid her back, from out of what? 
A. Oil royalty. 

Q. Do you have some of your own? A. On my father’s 
estate. 

Q. How much income do you get from that? A. I don’t 
know. 

Q. You don’t understand about big amounts? A. Of 
course not. 

Q. Every full blood doesn’t understand too much about 
great amounts of money? A. Yes, it is hard. 

Q. It is hard for the older Indians to understand? A. 
Yes. 

Q. Would you say then that Wook-kah-nah was an 
average old Indian? A. Of course she was old. 

Q. Did she tell you when she got a check? A. Yes. 

Q. Did you have any difficulty in understanding her? 
A. No, I had no difficulty. 

Q. Did she ever ask you to buy anything for anybody? 
A. Why you ask that? That is not in the will. 

Q. I just want to find out if she knew what she 
76 was doing? A. Of course she knew what she 
was doing. 

Q. When you got to town, wouldn’t she shop and per- 
sonally pick out things? A. No, she could see it. 

Q. Would she point with her fingers to show what she 
wanted? A. She didn’t like to come to town. 

Q. But when she did go? A. Yes. 

Q. She used that way to tell you what she wanted? A. 
We bought it. 
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Q. Who carried the money? A. She always wanted 
to do that. 

Q. She always carried her money? A. Yes, 

Q. And she kept close tab on it? A. Yes. 


MR. PAIN: 


Q. Did you at any time, get a blank check with her 
thumb print on it? A. Yes, 

Q. You would get a blank check and take it out to 
her? A. Yes. 

Q. And then fill it out? A. Yes. 


MR. HILL: 


Q. Did you pay her back by check? A. It was through 
money. 

Q. Did you reimburse her for the full amount? A. 
That I couldn’t say. 

Q. You didn’t reimburse her for the full amount? A, 
I couldn’t say. 


MR. PAIN: 


Q. You get about $300 a month through your father 
and your interest in Herbert’s estate? A. Yes. 


EXAMINER: 


77 Q. How old is your son, Don Karty? A. 22. 
Q. What is his address? A. Same as on the 


notice. 

Q. In your opinion did your mother have sufficient 
mental capacity to make a will in February of 1954? 
A. Yes. 

Q. You think she did have? A. Yes, she knew what 
she was going to do. 

Q. You think she knew what she was doing? A. Yes. 

Q. Did she know what land she owned? A. Yes. 

Q. And knew who her relatives were? A. Yes. 

Q. In your opinion did anybody influence or try to 
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influence her to get her to make this will? A. Not that 
I know of. 

Q. Do you think this will represents her true wishes 
as to how she wanted her property to go? A. Yes, 
but she never understood the money part, she didn’t know 
how much money was coming in. 

Q. Did you, Maude, Eula Sue and George receive a 
share in the estate of your brother, Herbert? A. Yes, 

Q. And is there oil producing on that land? A. Yes. 

Q. And did Jane and Wilfred receive anything from 
Herbert? A. No, they didn’t. 

Q. Did your mother ever tell you that she was going 
to leave her allotment to Jane and Wilfred? A. No, 
she never did. 

Q. Did she ever tell you to whom she was going to leave 
her allotment? A. She never did, and didn’t know how 
she was going to make her will and she never said how 
she made it. 


No further questions. 


Hearing recessed for 5 minutes. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this Witness, Bessie 
Karty. 


/s/ Mildred E. Miles 
Law Clerk 
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78 George Homovich, being first duly sworn, testi- 
fies as follows: 


I do solemnly swear that the testimony I am about to 
give in the raatter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me 
God. 


/s/ George Homovich 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. HILL: 
Q. State your name please? <A. George Homovich, 


Walters, Oklahoma. 

Q. Where do you live from Walters? A. About 7%, 
miles, 

Q. Do you live on a farm? A. Yes, 

Q. Is your Occupation a farmer? A. Yes. 

Q. Are you a son of Wook-kah-nah? A. Yes. 

Q. George, do you know all the children that have 
been named here before and you have no objection to 
those? A. No. 

Q. Those are the correct names of the heirs? A. Yes. 

Q. Do you recall about when your mother lost her 
eyesight? A. No, I don’t remember, no idea. 

Q. Do you recall living with Wook-kah-nah in 1941, 
with your mother and Herbert? A. No, I lived in the 

country. 
719 Q. Have you always lived in the country? A. 
Yes. 

Q. This farm you live on, it the one Wook-kah-nah 

bought for you? A. The one that Herbert left me. 
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Q. By your brother’s will? A. Yes. 

Q. Is there production on the place? A. Yes. 

Q. From 1946 up until her death, did she buy you any 
property? A. I didn’t know anything about it until 
after her death. I didn’t know she had bought it. 

Q. Do you know where it is located? A. Yes, sir. 

Q. South of Walters, in Cotton County? A. Yes. 

Q. Do you farm it? A. No. 

Q. George, do you talk Comanche? A. Some. 

Q. Could you talk with your mother? A. Yes. 

Q. Could you understand her and could she understand 
you? A. Yes. 

Q. On February 20, 1954 the date of this will, do you 
know where your mother was living? A. Bessie’s I 
guess. 

Q. Did you see her just before or right after that time? 
A. I didn’t know she made the will. 

Q. Before or after did you have occasion to see her? 
A. I don’t remember the last time. 

Q. You saw her within 6 months or a year before her 
death? A. Yes, I was right there. 

Q. In your opinion did she have the mental capacity 

to make a will? A. Yes, I guess, she made them. 
80 Q. Did she understand your discussion in your 

meetings with her? A. I talked to her, I just 
talked to her. 

Q. What was your conversation with her? A. My 
crops and oil I had. 

Q. Did she understand? A. Yes. 

Q. Did she have her right mind? A. Yes, 

Q. And up until her death? A. Yes. 

Q. She knew what she was doing? A. Yes. 

Q. Did she know about where her property was lo- 
cated? A. I guess she did. 

Q. Did she know the difference in value of property 
that had oil and it and that that didn’t? A. She sure did. 

Q. Did she look after the leasing of her own places? 
A. I think she took Jane when she would make a lease. 
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Q. She was looking after it? A. She know what busi- 
ness was. 

Q. George, was your mother good to all the children? 

. Yes, 

Q. Did she try to take care of all of you? A. Yes, 

Q. And bought land for you? A. Yes, 

Q. In your opinion she knew what she was doing in 
buying Property for you? A. She sure did. 

Q. Do you think your mother knew what she was 
doing when she disposed of her property in this will? A. 
IT guess, 

Q. Is it your opinion here today that the Examiner 

should approve this will? A. Yes, 


81 MR. PAIN: 


Q. George, did your mother understand at all 
that the production from oil wells went with the land and 
was money? A. I don’t know whether she understood it 
or not. She knew she was getting money. 

Q. She didn’t understand that was part of her land? 
A. She knew. 
Q. She knew that oil production was money? A. Yes. 


EXAMINER: 


Q. George, do you understand the provisions of the 
will of your mother’s dated F ebruary 20, 1954? A. I 
don’t know any part of the will. 

Q. Do you know what is in the will? A, Yes, I want 
it broken. 

Q. I thought you told Mr. Hill that you wanted it 
approved? A. I didn’t understand him, I want the will 
broken. 

Q. Why? A. Because I want some of that money, 
isn’t that a pretty good reason. 

Q. Is that the only reason? A. I don’t want the land, 
I just want some of that money. 

Q. Now do you think your mother had sufficient menta! 
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capacity to make a will and did she know who she 
wanted to give her property to? A. I guess. 

Q. In your opinion she knew who she wanted to have 
her property? A. Yes, I guess so. 

Q. Did you ever talk to her about this will? A. No. 

Q. Did she ever tell you how her property was to go? 
A. No. 

Q. In your opinion did anybody influence her to make 
this will? A. Not that I know of. 

Q. It was her own idea? A. I think so. 
82 Q. She knew what she was doing when she 
did it? A. Yes. 

Q. Now I believe you received the surface rights on 
your brother’s, Herbert, allotment? A. Yes, sir. 

Q. And then you received 1/5th share of the mineral 
rights? A. Yes. 

Q. And the other children, Maude, Bessie and Eula Sue 
received 1/5th? A. Yes. 

Q. Now did Wilfred and Jane get any property from 
Herbert? A. No. 

Q. Did your mother ever tell you that she was going 
to give her allotment to Jane and Wilfred because they 
didn’t get anything from Herbert in his will? A. That 
is what she told me. 

Q. Well, then, do you object to them getting her allot- 
ment? <A. No, I guess not. 

Q. Do you understand that if they get her allotment, 
you and all the others, will have no interest as the 
mineral rights go with it? A. I understand that, that 
is why I want it broken. I want some of the money. 

Q. Your only reason for wanting the will broken is 
that you want to get some of the money, is that right? 
A. Only reason. 


MR. PAIN: 


Q. Did you understand previously to when this came 
up, that the minerals or oil and cash was a part of the 
land? A. Yes. 
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Q. Did you understand that the oil production was land 
and not money? A. Yes. 

Q. Did your mother understand that, or do you krow? 
A. I don’t know. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, George 
Homovich. 


/s/ Mildred E. Miles. 
Law Clerk 


83 April 26, 1956, 
MR. HILL: 


We now offer into evidence the will which was marked 
“Exhibit A” and identified by the witness, Mr. Flanagan, 
and I want to introduce a certified copy of the order 
in Case No. 1627 admitting this same will to probate 
in the County Court of Cotton County, Oklahoma. 


EXAMINER: 


The decedent’s will dated February 20, 1954, marked 
“Exhibit A”, is made a part of the record and that the 
order admitting this will to probate in the County Court 
of Cotton County, Oklahoma, is admitted to show that 
the will was admitted to probate in such county, but 
the finding in that court is not in any way binding in 
this proceeding. 


MR. HILL: 
With that, we rest. 
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84 Laurence Tomah, being first duly sworn, testifies 
as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me 
God. 


/s/ Laurence Tomah 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. PAIN: 


Q. What is your name? A. Laurence Tomah. 

Q. Where do you live? <A. Walters, Oklahoma. 

Q. Were you acquainted during her lifetime with Wook- 
kah-nah whose will is involved in this probate? A. Yes. 

Q. How long did you know her? A. All my life. 

Q. About how long has that been? A. Ever since I 
was big enough to know, I am 59. 

Q. Did you know when she lost her eyesight? A. 
About. 

Q. Do you have an opinion as to whether that affected 
her physical and mental capacity and ability? A. Toa 
certain extent. 

Q. In what way? A. Well, she had to depend on 

people to transact business. 
85 Q. That was left up to the person with whom she 
was staying? A. Just what the person said. 

Q. Are you familiar with the family relationship she 
had with her children? A. Yes, sir. 
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Q. What were they, how did she get along with them? 
A. She got along with them fair. 

Q. Did she treat all of them equally well? A. As far 
as I know. 

Q. Now from the time of her blindness, do you have 
any opinion as to whether or not she was able to manage 
her own affairs? A. Well, just like I said, she couldn’t 

epended mostly on some of the children 
or the Office to do her business, 

Q. She spoke no English? A. No, she didn’t, she could 
understand a little. 

Q. Do you have an opinion as to whether or not she 
realized the value of her property? A. No, she couldn’t 
see, she didn’t realize the value, the accurate value. 

Q. She understood about what she had and where ee 
what did she understand about her property? A. She 
knew she had quite a bit of money. 

Q. Did you talk to her about her money from the time 
Jasper died? A. I never mentioned it. 

Q. Do you have an opinion as to whether she was cap- 
able of disposing of her property and including oil pro- 
duction by a will or not? 

MR. HILL: We object to that, as he said he never dis- 
cussed her money with her. 

EXAMINER: He stated that he knew her all his life. 
(To Witness) You may state your opinion. 


MR. PAIN: 


Q. Do you have an opinion as to whether or not she 
was mentally able to make a will and disposed of her 
property and oil production? A. Yes, sir. 

Q. What is your opinion as to her ability? A. I think 
she was able to dispose of it, whatever she does. I don’t 
know what condition she was in at the time she made the 
will. The last time I talked to her was 6 years ago and 

her ability was all right. 
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86 Q. Did she understand that the minerals and 
oil production was part of the land? A. I couldn’t 
say. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Laurence 
Tomah. 


/s/ Mildred E. Miles 
Law Clerk 


(Hearing continued until 1:00 P.M., April 26, 1956.) 


87 Eula Kaniatobe, being first duly sworn, testifies 
as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me God. 


/s/ Eula Kaniatobe 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 
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EXAMINER: Gentlemen, are we ready to proceed? 
MR. HILL and MR. PAIN: Yes, 


MR. PAIN: 


Q. What is your name? A. Eula Kaniatobe, 

Q. Where to you live? A. Walters, a mile south. 

Q. And you are a daughter of Wook-kah-nah? A, 
Yes. 

Q. And which daughter are you, are you the oldest? 
A. I am next to Maude. 

Q. Maude is older than you? A. Yes. 

Q. During your mother’s lifetime, did you have occa- 
sion to visit with her frequently? A. Yes, part of the 
time I lived with her. 

Q. Did she visit you sometimes too? A. Yes, 
88 Q. How long ago were you married? A. Fifteen 
years ago. 

Q. Did you move elsewhere from the home? A, No, 
before I got married I left home and Bessie came to live 
with mother. 

Q. You knew when she lost her eyesight? A. Yes. 

Q. You have an opinion as to whether or not the loss 
of her eyesight effected her physical and mental] ability? 
A. Yes, sir. 

Q. What is your opinion? A. She depended on us 
when she got that way. We had to do her business for 
her. In anything she had to depend on us, 

Q. She was dependent on the children who kept her 
more or less before she lost her eyesight? A. Yes, 

Q. After she lost her eyesight what, if any, effect did 
that have? A. When she told things by herself, she 
couldn’t think of anything and one of the children would 
talk to her about it, 

Q. Did she speak English? A. No. 

Q. She spoke Comanche? A. Yes. 

Q. Do you speak Comanche? <A. Yes, 

Q. Do you understand and speak it fluently? A. Yes, 
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Q. Whenever your mother had business affairs to do, 
would you tell the Examiner here just what those who 
took care of her had to do, explain it to her? A. We had 
to explain it to her, what it means, and at times we had 
to explain it over and over to her and even then she 
didn’t understand some of it. 

Q. Do you have an opinion as to whether or not she 
knew the extent and value of her property? A. Yes, I 
have. 

Q. If you have, what is it? A. I know she didn’t 
know, I asked her about it and she didn’t know. 

Q. What did you ask her about that she didn’t know? 
A. I asked her how much land she had. She remembered 

the home place. The other places she bought and 
89 had built and got oil, she didn’t know where it was 
and how much it cost. 

Q. Did you and she ever discuss the oil property that 
she had and the oil itself? A. Yes, I tried to see if she 
knows and I asked her and she didn’t know. 

Q. Did she have any idea that the woil [sic] was part of 
theland? A. No, she just goes by what somebody tells her. 

Q. Did you ever talk to her about the will she made? 
A. Yes, sir. 

Q. What did she tell you about that? A. Well, with 
a lady I b[r]ought with me and went to see her and she was 
by herself and she told me that Jane and Hollis took her 
to town and she didn’t know where and that they b[r]Jought 
here up her [sic] and asked her to make a will and on the 
way the[y] b[rJought the interpreter and she asked them, 
“What are we going to do?” and they told her that [sic] 
wanted her to make a will and she didn’t like it and it made 
her tired. She made the will. 

Q. How did she say she made the will? A. She said, 
“I don’t know, I just made it the way it was explained 
to me. 

Q. When was that? A. That was the time Mack 
Mahsetky witnessed the will in 1948 or 1951. They 
b[rJought her up here. 
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Q. Do you remember how long ago that was? A. 
Either 1948 or 1951, he was the one they b[rJought with 
them. 

Q. Refresh your memory, was it July of 1951? A. I 
don’t remember, I think it was warm. We went to her 
house and that was in the evening when she said she was 
tired. I asked her why are you tired. And she said Jane 
and Hollis took me to Anadarko, but I didn’t know I was 
going. 

Q. That was in 1951 when Mack Mahsetky witnessed 
the will? A. Yes, 

Q. Did she every Say anything about how she left her 
property or made the will in your presence? A. Yes, she 
did. 

Q. Was that the will of February, 1954? A. Yes, sir. 

Q. What did she say at that time? A. She said she 

had made that will because Kate Karty has told her 
90 to make a will. I went according to what she told 

me. She said she told her to fix it that way be- 
cause it is the only way you will have peace and I fixed 
it like she told me. I asked her, “How was that.”. She 
said she couldn’t remember. 

Q. Do you know in your discussions with her about her 
allotment and the production on it, did she understand that 
the oil was from the land and that the land was not 
money? A. She couldn’t know that if she will land to 
anybody that the oil would go with the land. 

Q. Do you know how she regarded that oil and how she 
referred to it? As far as the oil production was con- 
cerned, did she refer to it as money? A. Yes, she knew 
it was going to be money. We told her so. 

Q. From your conversations with her, what if any- 
thing, did she say with respect to what she thought she 
was going [sic] to the various children? A. No, she said 
she didn’t remember. 

Q. Have you taken care of your mother from time to 
time? A. Yes. 
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Q. Did she treat all the children with equal love and 
affection? A. Yes, in some ways. 

Q. There was no bitter feelings of the children to her 
and her to the children? A. Not that I know of. 

Q. When did you take care of her during the time since 
she lost her eyesight? A. Off and on. 

Q. At various times? A. Yes. 

Q. Sometimes she would go to your place? A. Yes. 

Q. It has been testified here that she purchased you 
160 acres? A. Yes, she did. She didn’t buy the place 
as it looks now. I fixed it up and we worked and worked 
and made it as it looks now. 

Q. Do you know the approximate cost when it was 
purchased? A. $12000, that is all she bought for me. 
There was no furniture in it, we remodeled and worked 
hard on the place and fixed it up. 

Q. Has that been at your expense? A. Yes, what my 
brother left, what I share with 6 or 7 others. 

Q. Did your mother also give you fairly recently a 

residence building from her allotment? A. Yes. 
91 Q. That was approved by the Department? A. 
Yes. 

Q. Have you been able to get the residence building? 
A. No. 

Q. Why haven’t you done so? A. Mr. Hill and his 
clients said to let it alone. 

Q. They haven’t permitted you to move the house? A. 
No, they just said to leave it alone and Hollis paid $2000 
and told us to keep our hands off. Hollis moved some 
things from there and he never replaced them back. 

Q. You still haven’t moved that house from the prop- 
erty? A. No, sir. 


MR. HILL: 


Q. Eula Sue, your mother, Wook-kah-nah, spent most 
of her time with Jane and Bessie? A. She spent most 
of her time with Bessie. 
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Q. Now you stated that you had to explain things to 
her? A. Yes. 

Q. That was because she did not speak English and it 
had to be translated to her in Comanche language what 
was said in English? A. Yes, sir, I have to explain to 
her. 

Q. So that when you did explain in Comanche, she 
understood it? A. Sometimes and sometimes she didn’t. 

Q. Did you ever have any difficulty in getting her to 
do things you wanted her to do? A. Sometimes. 

Q. She had a will of her own? A. Not all the time. 

Q. When she wanted a thing a certain way, she had it 
that way? A. No, she hasn’t got a mind of her own. 

Q. You were able to influence her? A. There are 
things, if she understood and if she didn’t, we couldn't. 

Q. Where was she when she was giving you htat [sic] 
house on her allotment? A. She was in town. 

Q. Did she talk to you about having the house? Didn’t 

you ask her to give you they [sic] house? A. Yes, 
92 Q. And you explained it to her? A. Yes. 
Q. Didn’t she understand what you were talking 
about? A. Yes. 

Q. Didn’t she know where it was located? A. Yes, I 
explained to her. 

Q. She had lived out there? A. Yes, 

Q. Did you have any trouble getting that over to her? 
A. No, I explained where she had lived. 

Q. You explained what house it was? A. Yes. 

Q. Did you tell her what you wanted it for? A. Yes. 

Q. What did you tell her? A. I told her I wanted to 
live in it. 

Q. Didn’t you have the home on the farm where you 
are living now? A. Yes, I fixed it up. It is not new. 

Q. You influenced her to give you this house, had her 
transfer it to you with the approval of the Agency, so 
that you could get the house? A. I didn’t influence her, 
I asked her and she said she would let me have it. 
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Q. Do you think she knew what she was doing? A. 
Yes. 

Q. She knew that this house was from her allotment, 
didn’t she? A. Yes. 

Q. And in giving you that, she was taking value from 
the land somewhat that was to go under this will, as the 
allotment was going to Jane and Wilfred and if the house 
was on it, they would get it? A. Yes. 

Q. She gave you this house before she died and the 
house wouldn’t be there and they wouldn’t get it under 
the will? A. It would be gone. 

Q. As late as February of 1956, she knew what she 
was doing when she signed over this house to you? A. 

Yes, she understood that when I explained it to her. 
93 Q. Back in 1948 or 1951 you went to see your 

mother and she was home alone. Where was she 
living, on the old allotment 71% miles south of town? A. 
Yes. 

Q. And there was nobody with her? A. Yes. 

Q. And she told you that she was tired? A. Yes. 

Q. And that why she was tired she had come to the 
Agency to make a will? A. Yes. 

Q. Did she tell you who told her to make a will? A. 
I didn’t ask her. 

Q. Did she volunteer that information? A. She told 
me that they took her up there to make a will. 

Q. She knew she went to Anadarko? <A. Yes. 

Q. And that she went to the Agency? A. Yes, 

Q. She knew she made a will? A. Yes. 

Q. You didn’t have any difficulty in understanding her? 
A. She told me. 

Q. She explained that all to you? What she had done 
that day and they had asked her to make a will and she 
didn’t know how she had made it? A. Yes. 

Q. Did you say here today that you have read this will 
here? A. Yes. 

Q. You went and got all her effects, books, records and 
everything? A. What do you mean? 
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Q. Didn’t you go and get all of Wook-kah-nah’s books 
and records and transactions and everything? A. No. 

Q. Do you understand what I am asking you? Didn’t 
you go and get her records of transactions and her book? 
A. I don’t have any books. 

Q. What do you know about the disappearance of the 
books and everything? A.I didn’t get them, Maude 

did. 
94 Q. Did you go with her? A. No. 
Q. Did you tell her to go and get them? <A. No. 

Q. Didn’t she get the records with your knowledge? 
A. I guess she did. 

Q. Now then, as of February of 1954, you saw her 
occasionally? A. Yes, sir. 

Q. Did you ever ask her for money? A. I asked her 
for money at times. 

Q. Would she give it to you? A. Yes. 

Q. Did she ever turn you down? A. Two or 3 times 
she did, but most of the time I got it. 

Q. Wook-kah-nah understood when you asked for 
money? A. When I asked her she knew. 

Q. So you didn’t have any difficulty explaining to her 
to get some money? A. No, 

Q. How much would you ask her for, $200 or $500? 
A. Well, I tell you, the last time I asked her for money 
was back 2 years ago and I wanted $500. And she said, 
“If you go talk to the Agency, I will give it to you.” So 
I went to Parker and asked him and she didn’t have no 
money. I thought she had lots. 

Q. You knew she had give $12000 for 160 acres for 
you? A. Yes, 

Q. You knew she had spent $22000 buying another 
farm for other children? A. Yes, 

Q. You knew she had spent several thousand dollars 
buying the house at Walters and giving it to Maude? 
A. Yes. 

Q. And that she had spent several thousand dollars for 
a place for Jane? A. Yes, sir. 
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Q. And that she had spent several thousand dollars 
buying a farm for Wilfred? A. Yes. 

Q. You know she had spent around $100,000 for land 

and houses? A. Yes, sir. 
95 Q. You weren’t surprised to know that she 
didn’t have too much money? A. I was surprised 
when Parker showed me the record of how much money 
was going out. 

Q. You know about the expenses your mother had? <A. 
Yes. 

Q. And you knew it took a lot of money to buy these 
farms? A. Parker didn’t say what she was doing with 
it. 

Q. Did you ask him? A. Yes. 

Q. In February of 1954, this was after the guardian 
had been appointed, did you know then that she had gone 
to Flanagan’s office to make a will? A. No, sir. 

Q. As far as you knew, none of the children knew about 
it? A. I don’t know it until she talked. 

Q. After the will was made? A. Yes. 

Q. Did you influence her? A. No. 

Q. Do you know if anybody else did? A. She told me 
that Kate Karty asked her to make a will. 

Q. Kate Karty asked her to make the will? A. Yes, 
and Jane influenced her in 1951. 

Q. Were you in Flanagan’s office? A. No. 

Q. Was Kate Karty there? A. No. 

Q. As far as you know, she wasn’t? A. I don’t know. 

Q. Was there anybody who used influence over her to 
make a will? A. She lives with Kate Karty and Bessie. 

Q. But you said Kate Karty didn’t go with her? A. 
I don’t know about that, whether she went. 

Q. And she didn’t know what was in the will? A. 

Yes. 
96 Q. Do you doubt that she was telling the truth? 
A. I don’t know. 

Q. Now even as of February, 1954, you could talk with 

Wook-kah-nah? <A. Yes. 
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Q. And she could understand what she was talking 
about? A. Sometimes. 

Q. Did she have the capacity of making a will and 
disposing of her property? A. No, I know she didn’t. 

Q. Now then, you said that Wook-kah-nah didn’t know 
the value of her property? A. Yes. 

Q. Do you? A. No, I don’t. 

Q. Is it not a fact that none of the family knew what 
the value of this property was? A. I don’t know if the 
rest of them knew, I didn’t know. 

Q. Around about February 20, 1954, did she ever stay 
with you? <A. Yes, sir. 

Q. Did you have any difficulty in understanding her 
when she wanted to do something? If she wanted to go to 
town, did you have any difficulty in understanding her? 
A. No. 

Q. Did you ever go shopping with her? A. Yes, but 
she sits in the car. 


thing for anybody? <A. No. 


he wanted to buy and point it 
A. Sometimes she didn’t know, I knew what she 
wanted. 

Q. How did you know what she wanted? A. She tells 
me and then I know. 

Q. She would know what she wanted to get and talk it 
over with you? A. Yes, at times. 

Q. She did at times? A. Not every time. 

Q. So do you think she understood what she was 
doing around February of 1954, about any of her 
business? A. Not any of her business unless somebody 

tells her. 
97 Q. If you tell her, she understand then? A, 
Just part of it. 

Q. After you told her in Comanche what was said in 
English, did she understand what she wanted to know? 
A. Sometimes, 

Q. Was it 50% of the time? A. No. 
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Q. Was it 75% of the time? A. No. 

Q. How much of the time? A. Sometimes I couldn’t 
make her understand. 

Q. Was that because you couldn’t speak Comanche well 
enough to explain what the English was? A. I don’t 
know. 

Q. You want this will broken? A. Yes. 

Q. Why? A. It is time for all of us to have equal 
share. 

Q. That is the only reason? A. The two children have 
spent enough money to make their living. She bought 
them farm equipment and everything and what have they 
got to show for it. 

Q. Wasn’t that the way Wook-kah-nah wanted it? <A. 
I couldn’t say. 

Q. Didn’t she tell you that? A. She didn’t tell me. 

Q. That is the only reason you want the will broken? 
A. Yes, I want it equally divided among the children. 


EXAMINER: 


Q. Did you talk to your mother right after she made 
the will in 1954? A. I don’t know how long after that 
she told me that Kate Karty told her to make it. 

Q. Is Kate the same as Bessie? A. She stays with 
Bessie, she is Bessie’s mother-in-law. 

Q. Did she say anything about how Bessie wanted her 

to make the will? A. No. 
98 Q. It was what Kate said? A. Yes. 

Q. Did you ask her why she was unable to tell 
you how she made the will? A. I asked her and she 
couldn’t tell me. She said, “Kate has explained to me 
and I don’t know whether I fixed it that way, but I made 
the will how she asked me to”. 

Q. Were you allotted? <A. Yes, sir. 

Q. You are Comanche Allottee +2333, is that right? 
A. Yes. 

Q. Do you still own your allotment? A. Yes. sir. 
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Q. Then you have the 160 acres your mother bought for 
you? A. Yes. 

Q. When did she buy that for you? A. In 1947 or 
1948. 

Q. Do you own any other land? A. I have 17 acres 
in what I share in my father’s. 

Q. You received that from him? A. Yes, 

Q. Did you also receive some property from your 
brother, Herbert? A. That money what I share with 5 
or 6 others. 

Q. You share with your brother, George, and Maude 
and Bessie? A. Yes, 1/5 each. 

Q. In the oil royalty of Herbert’s allotment, is that 
right? A. Yes, sir. 

Q. Were you familiar with the will of Herbert? A. 
Yes, he left the land to George. 

Q. The surface? A. Yes. 

Q. And divided the minerals? A. Yes. 

Q. In that will of Herbert’s, did he leave Jane and 
Wilfred anything? A. No, sir. 

Q. Do you know whether or not he made a statement 

as to why he was leaving them out? A. He said 
99 they were getting plenty of money now. 
Q. Do you know what he had reference to? A. 
Yes, mother was giving them all the money. 

Q. It was coming from your mother? <A. Yes. 

Q. Jane and Wilfred were never allotted? A. No, sir. 

Q. Did your mother ever make any statement to you 
that she wanted her allotment to go to Jane and Wilfred 
because they didn’t have one? A. Before she got oil she 
did say she wanted to give them her allotment Y% and 
\%4. They had no land before she got oil. 

Q. Was that her intention all along, even back a num- 
ber of years, to give them her allotment? A. Not after 
she got the oil. If she knew what she was doing and on 
which side had more oil, she wouldn’t fix it the way she 
did. 
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Q. Didn’t she know she had oil on her allotment? A. 
She thought the S/2 had less than the N/2. 


MR. PAIN: 


Q. Whenever you talk of land, are you referring to the 
surface rights? A. Yes. 

Q. Whenever you talk about the oil rights, is that what 
you refer to as the “money”? A. Yes. 

Q. Did the other members of the family refer to it the 
same way? A. Yes. 

Q. How much oil do you have on your father’s and 
brother’s estates? A. $400. 

Q. A month? A. Yes. 


MR. HILL: 


Q. Your mother thought the S/2 was less valuable 
than the N/2? A. Yes. 

Q. How do you know that? A. I asked her. 

Q. What did she say? A. She didn’t know. 
100 Q. Did she know which was more valuable? A. 
She didn’t know. 

Q. She knew she had oil on both sides of her allotment? 
A. Yes. 

Q. When the family referred to the minerals, they 
referred to that as money? A. Yes. 

Q. All the children of Wook-kah-nah? A. I don’t know 
about them. 

Q. That is just you? A. Yes. 

Q. You know that Herbert gave the minerals to you, 
Maude, Bessie and George. Did he give your daughter? 
A. Yes. 

Q. What is her name? A. Beverly. 

Q. He gave her something under his will, Herbert 
Homovich? A. Yes. 

Q. You say that Kate Karty was trying to influence 
your mother to make the will? A. She didn’t try, she did. 

Q. Then do you know why Wook-kah-nah left the N/2 
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of her allotment to Jane rather than to Bessie? A. I 
don’t know. 

Q. Wasn’t that the most valuable piece? A. I couldn’t 
Say. 

Q. You don’t know any more about the value of land 
than your mother? A, J ust some extent. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Eula 
Kaniatobe. 


/s/ Mildred E. Miles 
Law Clerk 


101 Blanche LeBarre, being first duly sworn, testifies 
as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me God. 


/S8/ Blanche LeBarre 


Subscribed and sworn to before me this 26th day of 
April 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. PAIN: 


Q. What is your name? A. Blanche LeBarre. 
Q. Where do you live? A. Walters, 
Q. In Walters? A. Yes, 
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Q. Are you related to Wook-kah-nah? A. Yes. 

Q. What is your relationship to her? A. She is my 
aunt. 

Q. On your mother’s or father’s side? A. My father’s. 

Q. How long did you know her before her death? A. 
Ever since I can remember. 

Q. Over a long period of years before she lost her eye- 
sight? <A. Yes. 

Q. I will ask you if you recall about 5 years ago visit- 
ing her in the company of Eula Sue Kaniatove [sic]? A. 

Yes, I did. 
102 Q. Was they anything said about a will at that 
time? A. Well, I don’t remember. 

Q. Did she say anything about going to the Anadarko 
Office at Anadarko and, if so, what? A. She did say 
something like that, but I didn’t pay any attention to it. 

Q. Were you with Eula Sue? A. I didn’t pay any at- 
tention to what they were talking about. 

Q. Did she say anything about why she went there? 

MR. HILL: We object. She said she didn’t pay any 
attention to the conversation and didn’t know what they 
were talking about. 

MR. GRAVES. (To witness). You may answer. 

A. I really don’t. 

Q. Do you know of your own knowledge what Eula Sue 
said in that connection is correct or not? A. Yes, some 
of them. 

Q. What parts of it do you know about? A. I couldn’t 
say. 

Q. Do you understand the question? A. I didn’t pay 
no attention to what they talked about when I go with her. 

Q. Was she on the bed at the time? A. She said 
something about that she was tired. 

Q. Did you say anything to her? A. No, I didn’t. 

Q. Did you hear Eula Sue say anything to her? A. 
She was telling something about coming to Anadarko to 
make a will. 
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Q. Did you hear her say that? A. I heard her say 
that, but I didn’t pay attention to it. 

Q. Didn’t you tell me about what you heard her Say, 
something about going to Anadarko and making a will? 

EXAMINER: She has already testified that she didn’t 
pay any attention. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this Witness, Blanche 
LeBarre. 


/s/ Mildred E. Miles 
Law Clerk 


103 Mollie Pewewardy, being first duly sworn, testi- 
fies as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me God. 


/8/ Mollie Pewewardy 


Subscribed and sworn to before me this 26th day of 
April 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 
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MR. PAIN: 


Q. Do you speak English Mrs. Pewewardy? A. Just 
a little bit. 
Q. Would you prefer to have an interpreter? A. Yes. 


(Kye Yackeyonny, 407 E. Main, Anadarko, Okla., after 
being duly sworn, acts as interpreter for this witness.) 


Q. What is your name? A. Mollie Pewewardy. 

Q. Where do you live? A. Route 1, Elgin, Okla. 

Q. Were you acquainted with Wook-kah-nah during 
her lifetime? A. Yes. 

Q. How long were you acquainted with her? A. Well, 
ever since I was 10 or 11. 

Q. That has been since and before 1940, has it not? 
A. I guess I knew her since 1901. 

Q. Did you know her at the time she lost her eyesight? 

A. Yes. 
104 Q. Do you know whether or not the loss of her 
eyesight effected her physical and mental health? 
A. Yes. 

Q. What effect, if any, did that have? A. I had been 
away and I went to visit her and when I came back and 
she told me that ever since she lost her eyesight she didn’t 
care about anything and Jane did all her dealings for her 
and she didn’t know what Jane was doing for her. 

Q. She was dependent on those around her? A. Yes, 
she had to have some of her kids around her. 

Q. Do you know whether or not Wook-kah-nah was 
aware of the property she had and the extent of it and 
how much it was worth? A. No, sir. 

Q. Did she git along well with her children? A. I 
knew she was with Bessie and she was there when I visited 
her. 

Q. She got along all right with each of her children, 
did she or did she not? A. Yes. 
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Q. Do you have any opinion as to whether or not she 
was mentally capable to dispose of her property by will? 
A. I don’t think so. 

Q. Is it your opinion that you don’t think she had the 
mental capacity to make a will? A. (No answer.) 

Q. What is your opinion? A, No. 


MR. HILL: 


Q. Mollie, you live at Elgin? A. Yes. 

Q. How often would you see Wook-kah-nah within the 
past 10 years? A, I guess every once in awhile. 

Q. Did you see her once? A. More than once. 

Q. Twice? A. More than twice. 

Q. When was the last time you visited Wook-kah-nah? 
A. Just a little before she died, about 3 weeks before she 

died. 
105 Q. How long had it been prior to that time that 
you had visited her? A. Before that I made fre- 
quent visits. 

Q. Did you also go to Wook-kah-nah for financial aid, 
to get money? A. I went down there just once when my 
house burned down. She said she would give me $50.00. 
She was supposed to give me $50 and Hollis just gave me 

0. 


Q. When was that, Mollie? A. I don’t remember, I 
have been sick so long. My house burned down 6 or 7 
years ago. 

Q. So then, it was around 1948 or 1949? A. Some- 
thing like that. 

Q. Now then, did she give you any money after that? 
A. That was the last time. 

Q. Did she understand what you were there for? <A. 
I asked her would she help me so she wanted to help, so 
she said, “I will give you $50”. Then Hollis turned 
around and gave me $30. 

Q. Are you Comanche? A. Sure. 

Q. Could you talk to Wook-kah-nah? A. Yes. 
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Q. Did she understand what was being said? A. I had 
to repeat 3 times. 

Q. Did you have any conversations with her after your 
house burned down? A. No. 

Q. You never talked to her after that? A. I went back 
two or 3 weeks and went down to visit her. 

Q. You don’t know anything about her property? A. 
No. 

Q. Did she ever discuss her property with you? A. 
No. 

Q. Do you know whether or not she knew her property? 
A. No. 

Q. Now then, when you visited her 3 weeks before her 
death, did you talk to her? A. Yes. 

Q. Did she recognize you? A. She had to feel of my 

hands and face. 
106 Q. Did she remember you as Mollie? A. Yes, 
she said she recognized my voice. 

Q. Are you related to Wook-kah-nah? <A. Yes. 

Q. What relation? A. She is my aunt. 

Q. Do you know Blanche LeBarre? A. Yes. 

Q. You knew Wook-kah-nah because you are related 
to her? A. Yes. 

Q. In your conversation with her 3 weeks before her 
death, what did you talk about? A. She came from the 
hospital herself on my visit to her 3 weeks before her 
death. After I got out of the hospital and it was at 
Bessie’s home when I visited her 3 weeks before her death. 

Q. How long have you been in poor health? A. About 
a year. 

Q. Prior to that you have been in pretty good health? 
A. I had an operation. 

Q. About the time Wook-kah-nah went to the hospital 
you were there? A. I went to the hospital for 2 days 
and I heard later on that she was there. 

Q. You never saw her at the hospital? A. No, that 
was before I saw her. 

Q. She was at Bessie’s 3 weeks before her death and 
that was where you talked to her? <A. Yes. 
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Q. Did you talk to her very much on that day? A. She 
didn’t talk to me as ask me where I had been. 
Q. Did she understand where you had been? A. She 
just listens to me. 
Q. Do you think she ever found out you had been in 
the hospital? A. I guess so, : 
Q. Did she Say anything to you at all all the time you 
were with her? <A. Yes, she aske [sic] me how I felt. 
Q. Did she ask you any questions or tel] you anything 
about herself? A. No. 
Q. Did she appear to be all right? A. I don’t 
‘now, she was in bed when I got there. 
Q. Outside of being ill, she was all right? A. I think 
she was kinda sick. 
Q. She did know who you were and she talked to you? 
A. She felt of my hand and heard my voice. 
Q. You don’t know whether or not she had the mental 
capacity to make a will on February 20, 1954? A. I 
don’t know. 


MR. PAIN: 


Q. You don’t know or have any opinion? A. No. 

Q. Whenever you talked to her, could she understand 
what you were saying or would you have to repeat? A, 
I did at the time I was talking to her about the hospital, 
I repeated 3 times, 

Q. From your talking to her, would you know whether 
or not she would know in her mind enough about her 
property to give it to different people by will? A. No. 

Q. Do you have an opinion as to whether she would or 
not? A. (No answer.) 

Q. Just tell what your opinion is with respect to what 
she knew about her property? A. (No answer.) 


EXAMINER: 


Q. Do you know what a will is? A. Yes, 
Q. In your opinion, based upon what you know about 
Wook-kah-nah, do you think she had a sufficient sound 
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mind so that she knew what a will was and how to dispose 
of her property by will? A. I was here at the office in 
1948 before I got sick. Hollis and Jane had her here and 
she was staying in their home. Me and my daughter we 
run into them and I asked her, “What are you doing 
here?”. She said, “I don’t know what I come for, they told 
me let’s go to Anadarko.” 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Mollie 
Pewewardy. 


/8/ Mildred E. Miles 
Law Clerk 


108 Kate Karty, being first duly sworn, testifies as 
follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of the 
estate of the decedent, shown above will be the truth, the 
whole truth and nothing but the truth, so help me God. 


/s/ Kate Karty 
Her right 
[thumb print] 
thumb print 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/8/ J. R. Graves 
Examiner of Inheritance. 


(Kye Yackeyonny, 407 E. Main, Anadarko, Okla., after 
being duly sworn, acts as interpreter for this witness. ) 
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MR. PAIN: 


Q. What is your name? A. Kate Karty. 

Q. Are you the mother of the husband of Bessie Karty? 
A. Yes. 

Q. Did you know Wook-kah-nah during her lifetime? 
A. Yes. 

Q. When did you first know her? A. Before her hus- 
band died. 

Q. Do you live with Bessie and her husband near 
Lawton? A. Yes. 

Q. You live at the same place with Bessie Karty and 
your son? A. Yes. 

Q. Did Wook-kah-nah live there with you? A. Yes. 

Q. Would you tell how long or over what time she was 

there? A. We both lived at different relatives and 
109 the longest time was 3 months and we would go to 

another one of the children and stay there. They 
stayed just at intervals, and the longest time was 3 
months in the same place together. 

Q. Were you fairly well acquainted with Wook-kah-nah, 
or were you not very well acquainted with her? A. I 
knew her real well. 

Q. Did you talk to her often? A. We would talk 
frequently and very much. 

Q. You speak Comanche? A. Yes. 

Q. And you speak it often and well and you would talk 
to her? A. I speak it very fluently. 

Q. Did you know her before she lost her eyesight? A. 
Yes. 

Q. Do you know whether or not that had any effect on 
her physical and mental condition? A. She had to depend 
on her children when it was something to be discussed 
because she lost her sight. 

Q. Was there any difference in her mind after that 
time? A. Yes, cause anyone that lost their sight couldn’t 
help themselves and answers had to be repeated. 
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Q. Was it easy or hard for you to talk to Wook-kah- 
nah? A. When we were talking I had to repeat 2 or 3 
times. 

Q. Do you know whether or not she wes able to under- 
stand anything about money or large amounts of money, 
say over $100? A. She knew the value of money, $1, $5, 
$20 and $100. 

Q. Would she have any idea of the value over $100? 
A. I asked her several times about the value of money 
in the excess of $100. She knew money good up to about 
$500. She counted by her fingers. 

Q. Do you have an opinion, or do you have an idea as 
to whether or not Wook-kah-nah would know enough about 
her property and its value to dispose of it, or give it to 
different persons in a will? A. Yes. 

Q. What is your opinion about her ability to make a 
will? A. Wook-kah-nah asked me what I have done about 
a will. I told her I had made my will to my children and I 
didn’t want them fighting over my property. I asked her 

when she was going to make a will. 
110 Q. Did she talk to you about a will? A. I told 
her she had better make a will because she had 
money and land and it was up to her to make the de- 
cision. I told Wook-kah-nah how it could be done, but I 
didn’t say she had to make a will. I have made no 
attempt to tell Wook-kah-nah what to do. 

Q. Did you at any time, talk to Wook-kah-nah about 
her own will? A. I asked her one time. She said she 
didn’t know the actual dollar value of her assets at the 
office. 

Q. Did you talk about how the property should be 
divided in a will? A. No, never did. 

Q. Did Wook-kah-nah say anything about the land or 
money to you? A. No, she didn’t ask me about her land, 
but Wook-kah-nah didn’t know the dollar value of her 
land. 

Q. Did you say anything to her about dividing the 
property the property [sic] among her children? A. I 
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merely suggested, I didn’t tell her exactly how to dispose of 
her property. I just told her to divide it among her chil- 
dren. I didn’t tell her to do it like she did. 


MR. HILL: 


Q. Do you remember me? A. Yes. 

Q. You live with Bessie and Murphy? A. Yes, 

Q. Wook-kah-nah stayed with them? A. Yes. 

Q. You and Wook-kah-nah visited all the time together? 
A. Yes. 

Q. She had no trouble understanding you? <A. No, 
only sometimes I had to tell her about 3 times before she 
understood it. 

Q. But she finally would understand? A. Yes, 

Q. She understood Comanche good? When I had you 
interpret for me, I asked you and you would interpret? 
A. Yes. 

Q. She never had any difficulty in understanding what 
I was trying to tell her? A. No. 

Q. Do you know Eula Sue? A. Yes. 
111 Q. Who testified that you influenced her to make 
awill? A. I told her, “Take care of al] you[r] chil- 
dren, don’t divide it to 2 or 1. After you die they are 
going to fight”. I didn’t tell her to make a will. She asked 
me, “Are you making a will?” I told her, “Yes, I put 
on all my children.” 

Q. Kate, you didn’t try to tell Wook-kah-nah to give 
% to Jane or Bessie or to Wilfred? A. No, 

Q. You didn’t attempt to try to tell her how to divide 
up her property? <A. Yes, 

Q. You suggested it be equal among all the children, 
and not which one would get it? A. Yes. 

Q. And she understood that? A. She didn’t say that. 

Q. You didn’t know when she made a will? A. No, 
I didn’t know when. She just asked me about my will 
and I just told her how I had done. 

Q. You talked to her before February of 1954? A. 
Yes. 
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Q. Did she understand you after that? A. Yes, 

Q. She knew what was going on around her, didn’t she? 
A. She knew. 

Q. The only thing was that you had to repeat several 
times before she was sure of what was said? A. I would 
explain 2 or 3 times. 

Q. After you explained it 2 or 3 times in Comanche, 
she understood perfectly, didn’t she? A. Three times I 
repeated. 

Q. After you explained it to her, she would understand? 
A. She would say “Yes”, but she forgot it. 

Q. Do you think she knew when she disposed of her 
property here? A. I don’t know. 

Q. Did you discuss with her anything about her prop- 
erty at all? A. Never did talk of anything as far as her 

property. I never did ask her. 
112 Q. Do you know what mental capacity means, 
Kate? A. Yes. 

Q. Kate, if I asked you if Wook-kah-nah was a normal 
person, would you understand what I mean? A. She 
was all right and normal. 

Q. You say that Wook-kah-nah was normal? A. As 
long as I knew her she was normal. Up until approxi- 
mately 4 months of the time of her death, she became to 
be on the unhealthy side. 


EXAMINER: 


Q. Did you say she was normal up until 4 months be- 
fore she died? A. Yes, everytime I told her something, 
I had to tell her 3 or 4 times. 


MR. HILL: 


Q. Did Wook-kah-nah know all her children? A. Yes. 

Q. Was she partial to any of them? A. No. 

Q. Kate, did Bessie try to influence Wook-kah-nah in 
making a will in any way? <A. She did not. 

Q. You think Wook-kah-nah knew what she was doing 
when she made this will? A. No. 
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Q. Was she a norma! person on February 20, 1954? 
A. I wasn’t with her, I don’t know. 

Q. Kate, it has been testified to here that Bessie 
b[rJought Wook-kah-nah to Flanagan’s office on February 
20, 1954. Where were you at that time? A. At home. 

Q. At the home of Bessie? A. Yes. 

Q. Was Wook-kah-nah normal at that time? A. { 
don’t know. 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Kate 
Karty. 


/S/ Mildred E. Miles 
Law Clerk 


113 Maud Red Elk, being first duly sworn, testifies 
as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of 
the estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me 
God. 


/s/ Maud Red Elk 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/8/ J. R. Graves 
Examiner of Inheritance. 
MR. PAIN: 


Q. You[r] name is Maud Red Elk? A. Yes. 
Q. You are a daughter of Wook-kah-nah? A. Yes. 
Q. Your father was Homovich? A. Yes. 
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Q. Where do you live? A. In Walters, Oklahoma. 

Q. Prior to the death of your mother, did she spend 
any time with you? A. No, she never did spend too 
much time, about 2 weeks at a time. 

Q. On how many occasions? A. Just one time she 
stayed 2 weeks, she would visit a day. 

Q. Did she stay with you any time prior to 1946 when 
the oil production started? A. I kept her from 1943 to 
1944. 

Q. Was that at your home? A. Yes. 

Q. In town? A. In the country. 
114 Q. When did you move to town? A. In 1951. 
Q. Is that the house which has been testified to 
that she purchased for you? A. Yes. 

Q. How much did it cost? A. $3000, but Herbert 
said it was worth $1100, it was run down. 

Q. What else did she do for you? A. She gave me 40 
acres. 

Q. How much did she pay for that? A. $3000. 

Q. Is there anything else she gave you? A. No. 

Q. Do you remember when she became blind? A. Yes. 

Q. Did that have any effect on her physical and mental 
abilities? A. It sure did. 

Q. What effect did it have? A. She just wasn’t herself 
when she lost her eyesight. I had to do everything for 
her and tell her what was on the table. 

Q. Did it effect her ability to know her property? A. 
Yes. 

Q. To what extent did she know her property? A. 
She knew about her own place, where she lived before 
she went blind. She could picture that in her mind. 

Q. Did you have occasion to visit with her from time 
to time? A. Well, I did, I used to visit her at Jane’s, 
but Jane told me I just came around when I wanted 
money. 

Q. Would you visit her on other occasions? A. Yes. 

Q. When you were not asking for money? A. Yes. 
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Q. As a result of your visiting her and her having 
Stayed with you, do you have any opinion as to whether 
or not she was able to dispose of her property by will? 
A. Yes, 


erself. 
’t know dollars 
€ around her. 
are of her? A. 


Q. Was she able to take care of herself? A. No. 

Q. In your opinion was she able to realize t 
extent of what she had? A. No 

Q. In your opinion wa 
property by will and to k 
she couldn’t, 

Q. Is that particularly so with respect to the oil produe- 
tion, did she have any knowledge of that? A. No, you 
had to tell her everything. 


MR. HILL: 


Q. After Wook-kah-nah left you in 1944, with whom 
did she go to live? A. With Bessie. 

Q. Where was Bessie living then? A, J think she 
was living at Beaver. 

Q. Where she lives now? A. Yes, 

Q. Now then, that was before they ever got produc- 
tion on the farm? A. Yes. 

Q. After production was obtained on the old home 

ace, the allotment of Wook-kah-nah, where did she live? 
A. Well, after she got the oil, she lived with Bessie and 
Jane, 

Q. Where was Jane living? A. When they first got 
money, in Lawton. 
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Q. She lived with Jane and Hollis at Lawton? A. Yes. 
Q. She was living with Bessie? A. She stayed with 
them, Jane and Hollis. 
116 Q. Maud, when did they move out on the farm, 
Wook-kah-nah’s allotment, Jane and Hollis and 
Wook-kah-nah? A. After they moved from the apart- 
ment in Lawton, that was 1947. 

Q. Who was that? A. Herbert Homovich. 

Q. Herbert had a house in town and they moved there 
in 1947 and Herbert died in 1948? A. Yes. 

Q. After a house was built on the place, Wook-kah-nah 
moved out there with Jane and Hollis. Herbert died in 
1948? A. Yes. 

Q. He left this house in town? A. Yes. 

Q. One-half was willed to his mother and 14 to his 
white wife? Wook-kah-nah bought her out? A. Yes. 

Q. For $3000? A. Yes. 

Q. And she deeded that house to you? A. Yes. 

Q. And at present the house would be worth $8000? 
A. Yes. 

Q. That is what it is worth? A. Yes. 

Q. And that is the way you got it, free and clear of 
all incumberances? A. Yes, I did. 

Q. Now then, you say that after she started getting 
money from her oil, you quit going out there? A. Yes. 

Q. Jane said you only came out when you wanted 
money? A. Yes. 

Q. You quit going out there? A. She accused me of 
not coming to see her when she was sick. She never let 
me know. 

Q. You never went there much after that? A. No. 

Q. Did you talk to her about any of this property? A. 

Not much. 
117 Q. Does she know how many oil wells she has? 
A. No, she don’t. 

Q. Do you know? A. I didn’t count them. How would 

she count them when she was blind. 
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Q. She would rely upon you telling her the truth? <A. 
es, 


ow how she did it? 
Q. Whether she knew what she w 
leased her farms or not? A. 
Q. On February of 1954, where was Wook-kah-nah 
living? A, With Bessie, | guess, 
Q. Did you ever vis; ssie’s? A. Yes. 
i A. About 4 or 5 times. 
times aroung [sic] 1954? A. I 


Q. Did you talk to her? A. Yes, 

Q. Did she recognize you? A. Yes. 

Q. Did she know what you were talkin 
When I explained to her, explai 

Q. You are Comanche? 

Q. You don’t talk Comanche too well? A. Yes, 

Q. Very fluently? A. Yes. 
118 Q. You can make Wook-kah-nah understand? 
A. Not all the time. 

Q. You had to explain it 2 or 3 times? A. Yes, it was 
hard to make her understand. 

Q. Did she know when the sun was Shining? A. [| 
don’t know. 


Q. Did she eve 
dren’s voices? A. I don’t think so, 


194 


Q. Up until the time of her death? A. Yes. 

Q. Did you talk to her ubout the will? A. Yes. 

Q. But you didn’t know what was in it until it was 
read at her death? A. Yes. 

Q. Did you try to influence her in making the will? A. 
No. 

Q. Did Bessie? A. I don’t know that. 

Q. Did Jane? A. I don’t know that, I was never 
around Jane. 

Q. Do you know what I mean if I say a person is 
normal? A. Yes. 

Q. Besides being blind, would you say that Wook-kah- 
nah was a normal Indian woman? A. I guess she was 
to a certain extent. 

Q. You couldn’t say that she was insane or crazy? A. 
Mr. Hill, she wasn’t crazy. 

Q. Do you think she knew the value of her property, 
she did know what she was doing? A. She knew the land 

a bit, but she didn’t know everything. 


119 MR. PAIN: 


Q. Would she be able to identify the mineral 

rights from the surface right? A. She don’t know. 
Q. Do you know whether or not they could be sep- 
arated from each other? A. No, I don’t think she does. 


MR. HILL: 


Q. You said you never discussed that with her? A. [ 
asked her how many oil wells she had on her allotment 
about 1947. 

Q. You never talked to her after that? A. Not to my 
best knowledge. 


EXAMINER: 


Q. You were allotted? A. Yes. 
Q. You are Comanche Allottee #3232? A. I guess so. 
Q. You still own your allotment? A. Yes. 
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Q. Then you have 40 acres that your mother bought 
for you? A. Yes, 

Q. And the home at Walters? A. Yes, 

Q. Do you have any other property? A. 1714 acres 
inherited from my Dad. 

Q. Did you 
Herbert? 


the Titchy-wy allotment, 

A. She would know that. 

er several time[s], do you 

at she would know enough about her property 

that she would know to whom she wanted it to go 
to in a will? A. She wouldn’t know that. 

Q. Why? A. She don’t remember, she forgets 


easy. 
Q. Did she ever tel! you to whom she wanted to leave 
her own allotment? A. No. 
Q. She never discussed that with you? A. No, 


MR. HILL: 


Q. Maud, do you want the Examiner to approve or 
disapprove this will? A. Disapprove. 

Q. Why? A. All her children should share equally 
in all her property. 

Q. Is that the only reason? A. Isn’t that reason 
enough? 


No further questions. 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Maud 
Red Elk. 


/s/ Mildred E. Miles 
Law Clerk 


196 


121 Mrs. Linn Tahkofper, being first duly sworn, 
testifies as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter of the 
estate of the decedent, shown above will be the truth, 
the whole truth and nothing but the truth, so help me 
God. 


/s/ Mrs. Linn Tahkofper 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/s/ J. R. Graves 
Examiner of Inheritance. 


MR. PAIN: 


. State your name, please? A. Mrs. Linn Tahkofper. 

. Where do you live? A. I live at Walters, Okla. 

- Is that in town? A. Out in tne country. 

. Are you any relation to Wook-kah-nah? A. Yes. 

. What relation? A. She is my sister. 

. Have you visited back and forth with her? A. Not 
too much, but I do. 

Q. You have known her all your life? A. Yes. 

Q. Known and visited her up until the time of her 
death? A. I was trying to think how long it was before 
her death. 

Q. It was at intervals that you would visit her? A. 

Yes. 
122 Q. Did she speak any English at all? A. No. 
Q. Do you have any opinion as to her mental 
alertness? A. Yes. 
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Q. What is your opinion? A. She never was bright. 

Q. Was that before her blindness? A. Yes, she didn’t 
seem to know. 

Q. Now why do you say that? 
and tell her wha 
didn’t understand. 

Q. What effect, if any, did the loss of her eyesight have 
on her? A. It Seems like to me it effect her so that 
she was worse than what she was before. 

Q. Would you have any opinion about her mental ca- 
pacity or ability to dispose of her property by will? A. 
I don’t think she could, 

Q. You do have an opinion or an idea yourself as to 
whether or not she could or could not? A. (No answer, ) 

Q. Do you have an opinion? A. No, 

Q. You don’t have any opinion as to whether or not 
she could make a will? A. No, 

Q. But she wasn’t mentally alert before her blindness? 

Yes. 

Q. And her condition became worse after her blind- 

ness? A. Yes, 


MR. HILL: 


Q. You say you are the sister of Wook-kah-nah? A. 
es. 


Q. A full sister? A. Half-sister. 
Q. You live out of Walters, do you, in the country? 
A. Yes, 
Q. When was the last time you visited Wook-kah-nah 
Prior to her death? A. I don’t remember, 
123 Q. Was it 1952? A. No, it was in 1955, 
Q. Where did you visit her in 1955? A. TY 
visited her at church, 
Q. What church did she go to? A. Indian Baptist 
Church. 
Q. Did she belong to that church? A. Yes. 
Q. And went regularly? A. Yes. 
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Q. She was a good Christian? A. Yes. 

Q. She always insisted on going to church? A. I don’t 
know. 

Q. Did you always see her there? A. Yes. 

Q. She was always there when you were there? A. 
Not always. 

Q. Wook-kah-nah, you say, was not ever bright? A. 
She never was. 

Q. The fact that she wasn’t then was due to the loss 
of her eyesight? A. It seemed to effect her. 

Q. In what way? A. She got more quite and would 
not say anything. 

Q. When she wouldn’t say anything, that is your rea- 
son for thinking she was not right? A. That is my 


reason, 
Q. Do you know what property she had? <A. No. 
Q. Did you ever discuss her children with her? A. 
No. 
Q. When you talked with her, what did you talk 


about? A. I would tell her the news, somebody got 
killed in a car wreck and if anybody was sick, just 
information in the paper. 

Q. She understood when you told her? A. Sometimes 

she wouldn’t know, I would have to explain to her 
124 who they were and then it would come to her. 
Q. After explaining 2 or 3 times, she always 
knew what you were talking about? A. Yes. 

Q. She knew her children and you who came to talk 
to her? A. She knew her children, I don’t know about 
other people. 

Q. Would you say that outside of not having eyesight, 
she was a normal Indian woman? A. Yes, I would. 
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MR. PAIN: 


Q. Would you say, with respect to her being mentaily 
alert, was she as bright as the normal Indian woman? <A. 
No. 

That’s all, we rest, 


No further questions, 


I certify that this transcript contains a true and correct 
recital of the testimony as given by this witness, Mrs, 
Linn Tahkofper. 


/s/ Mildred E. Miles 
Law Clerk 


125 Kye Yackeyonny, being first duly sworn, testifies 
as follows: 


I do solemnly swear that the testimony I am about to 
give in the matter now pending, entitled the matter 
of the estate of the decedent, shown above will be the 
truth, the whole truth and nothing but the truth, so 
help me God. 


/s/ Kye Yackeyonny 


Subscribed and sworn to before me this 26th day of 
April, 1956, at Anadarko, Okla. 


/8/ J. R. Graves 
Examiner of Inheritance. 


MR. HILL: 


Q. State your name, please? A. Kye Yackeyonny, 
Q. Where do you live? <A. Now 407 E. Main, Ana- 
darko. 
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Q. What is your business? A. Well, I had been writ- 
ing Indian leases and income tax and common labor. 

Q. What schooling have you had? A. I attended 
A&M. 

Q. What tribe do you belong to? A. Comanche. 

Q. You talk Comanche fluently? A. Yes. 

Q. Did you know Wook-kah-nah during her lifetime? 
A. Yes. 

Q. How long? A. About 34 years. 

Q. Are you related to her? A. No. 
126 Q. You have no interest in this will? A. No, 
sir. 

Q. Did you ever have any occasion to talk and visit with 
Wook-kah-nah? A. Yes. 

Q. When was the first time you started talking to her 
and visiting with her? A. I ran around with the boy 
prior to the oil wells. She got production before I entered 
the Service. After they got the oil wells and I got out 
of the Service, I owned my home in Lawton, and I was 
on the Tribal Business Committee, and I saw Wook-kah- 
nah one day, that was after she lost her eyesight. Mr. 
McKenzie and Mr. Gillette, who was living at that time, 
told me she had to pay $36,000 income tax. When I 
cam(e] up to her, I said, “Old lady, that is a lot of money. 
I can save you some of that money.” She said, “I don’t 
believe you can”. Parker said it was all right and I 
took the files of her account and income and other things 
over to Lawton and I paid $34,535.36 that payment. 

Q. What year? A. 1948 or 1949. We came up her 
and sent the check to the U. S. Treasury and I told her. 
“I save you $5000.” She said, “What do I owe you?” 
I said, “nothing”. 

Q. When you would talk to her, would she understand 
what you were talking about? A. Yes. 

Q. Did she not have a healthy mind? A. Undoubtedly. 
Iam not saying.... 

EXAMINER: Just answer the questions. 
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MR. HILL: 


Q. Now then, did you talk to her at intervals up until 
February of 1954? A. I think my last was around 
1953. 

Q. In 1953, what was the condition of her mind? A. 
She was still healthy and she recognized my voice, but 
from that time on I never had no occasion to visit with 
her. 

Q. Did you ever discuss her property with her? A. No. 

Q. About when was the last time you talked to Wook- 
kah-nah? A. It was right after they moved to Walters 
when she was living with Jane right in town. 

Q. Do you know about when that was? A. Sometime 
in 1953. 

Q. What was the condition of her mind at that time? 
A. She always stayed in the background. She was with 
Jane at that time and I asked her how she felt and 

she recognized my voice. She had some business 
127 to talk with her son and I went to the living 
room. 

Q. In your opinion was she a normal person, outside of 
not having eyesight? <A. Yes. 

Q. It was your opinion, on that date in the latter 
part of 1958, she had the mental capacity to make a 
will and dispose of her property? A. I believe so. 

Q. Did you have any difficulty in conversing with her 
in Comanche? A. No, 

Q. Did she readily understand you? A. Yes, 


MR. PAIN: 


Q. You ran around with Wilfred? A. Prior to his 
going into the service. 


No further questions. 
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I certify that this transcript contains a true and cor- 
rect recital of the testimony as given by this witness, 
Kye Yackeyonny. 


/s/ Mildred E. Miles 
Law Clerk 


Anadarko, Oklahoma 
April 26, 1956 


It is stipulated and agreed that the decedent died on 
February 23, 1956, unmarried, and left surviving her 
the following six children: Maud Homovich Red Elk; 
Eula Sue Homovich Kaniatobe; George Homovich; Bessie 
Homovich Karty; Jane Caddo Asenap; and Wilfred 
Tabbytite, and that she had two children who died before 
her, one, Herbert Homovich, died without issue and 


another, Flora Taunah, who died leaving three children: 
Elgin Red Elk; Leona Taunah; and Elena Floy Taunah 
Kosechata. 


It is stipulated and agreed that the prior probate 
records in the estates of Herbert Homovich and Flora 
Taunah, deceased children of the decedent, will be in- 
corporated in this record by reference and that any perti- 
nent information in those records will be considered in 
this case. 


It is stipulated and agreed that the Examiner will 
take judicial knowledge of the account of the decedent, 
the money which was in her account and the disburse- 
ments which were made from her account during the 
period from 1946 until the appointment of the guardian 
in September of 1953, and any pertinent information will 
be obtained from the records and made a part of this 
record. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 2595-60 


THOos. J. Hurr, Administrator with Will Annexed of the 
Estate of Wook-Kah-Nah, Deceased, Comanche En- 
rolled Restricted Indian No. 1927, and Maud Red Elk, 
Eula (Ula) Sue Kaniatobe, Ester Homovich, Bessie 
Karty, Leon Taunah, and Ilena Floy Kosechata, now 
Stapp, PLAINTIFFS 

vs. 


STEWaRT L. UDALL, Secretary of Interior, DEFENDANT 


JANE ASENAP and FRANCES TABBYTITE DENNIS, on her 
own behalf and on behalf and as natural guardian of 
SHARROD TABBYTITE and BRENDA TABBYTITE, minors, 

INTERVENERS 


(Filed February 16, 1962) 


EXHIBIT I-10-A 


Following is Interveners’ Exhibit I-10-A, which is a 
certified transcript of the testimony of Edgar Monetath- 
chi and Sileott Poemoceah taken at a hearing for Letters 
of Administration with the Will Annexed, In the Matter 
of the Estate of Wook-Kah-Nah, Case No. 1627, before 
the County Court of Cotton County, State of Oklahoma, 
on March 22, 1956. This testimony, by stipulation of the 
parties, was made a part of the Secretary of the Interior’s 
record at the hearing before the Examiner of Inheritance 
on April 25, 1956. 


/s/ Angelo A. Iadarola 
ANGELO A. IADAROLA 
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No. 1627 


IN THE MATTER OF THE ESTATE OF 
WooK-KaH-NaH, Deceased 


TRANSCRIPT OF TESTIMONY TAKEN AT HEARING 
OF PETITION FOR ADMISSION OF WILL TO 
PROBATE AND FOR THE APPOINTMENT OF 
ADMINISTRATOR WITH THE WILL ANNEXED 


* * * * 


EDGAR MONETATHCHI, being first duly sworn to 
tell the whole truth and nothing but the truth testified 
as follows: 


BY: MR. HOUSTON BUS HILL 


Q: State your Name? A: Edgar Monetathchi. 

Q: Where do you live? A: 909 Ross, Lawton, 
Oklahoma. 

Q: What do you do? A: Laman interpreter with the 
Oklahoma Employment Security Commission. 

Q: How long have you acted in that capacity? A: 
Since January 12, 1955, 

Q: You are a member of the Comanche tribe of In- 
dians? A: Yes. 

Q: Do you speak Comanche frequently? And fluently? 
A: Yes. 

Q: Is it true that you are called upon on numerous 
occasions to act as an interpreter between the full-blood 
Comanche Indians and the white people? A: Yes. 

Q: You recall on or about the 20th day of February, 
1954 when you were called in to witness the execution of 
the Will made by Wook-kah-nah, which Will is now being 
attempted to be probated? A: I do. 

Q: At whose request did you appear? A: Wook-kah- 
nah’s. 
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(Insert this page after caption and title of page 204, in 
lieu of cet ee * iva) 


STIPULATION By Mr. Houston Bus Hill 


That the petition for the hearing for Letters of Ad- 
ministration with the Will Annexed, in Cause No. 1627, 
In The Matter of the Estate of Wook-Kah-Nah, deceased, 
Comanche enrolled restricted Indian No. 1927, came on 
for hearing before the Honorable Walter Hubbell, Judge 
of the County Court of Cotton County, State of Oklahoma, 
on this the 22nd day of March, 1956, at 11 o’clock A.M., 
pursuant to order of the County Judge dated March 9, 
1956. The petitioners, Bessie Karty, Jane Asenap, Maud 
Red Elk, and Eula Sue Kaniatobe, children of Wook- 
Kah-Nah, deceased, appeared in person and by and 
through their attorney, Houston Bus Hill, of the law 
firm of Hill & Godfrey, and the contestants, Eula Sue 
Kaniatobe and Maud Red Elk, appearing in person and 
by their attorney, Leslie Pain. 


That an affidavit of posting of notices of such hearing 
and affidavit of mailing notices of such hearing having 
been filed herein, and that a waiver of notice of said 
hearing and for the appointment of an administrator with 
the will annexed, has been executed by all of the heirs of 
Wook-kah-nah, deceased, under date of March 9, 1956, 
which waiver has been filed in this cause. 


It is stipulated by counsel for the petitioners and for 
the contestants, and all parties who signed said waiver, 
that the Court may appoint Houston Bus Hill as ad- 
ministrator without will annexed, who is the person all of 
the parties have agreed upon and consented to act as 
administrator in this estate being probated by this court. 


It is further stipulated by the parties that Funston 
Flanagan, the guardian of Wook-kah-nah, an incompetent 
person, in Cause No. 1513, in the County Court of Cotton 
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County, Oklahoma, who has acted as such guardian of 
Wook-kah-nah up until the time of her death on or about 
the 23rd day of February, 1956, has in his possession on 
deposit in the Walters National Bank of Walters, Okla- 
homa, the approximate sum of $9,676.94, out of which 
the guardian’s fee and the court costs will * * * 
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Q: How long had you known Wook-kah-nah? A: Ap- 
proximately all of my life. 

Q: What is your age? A: 37, 

Q: Was Wook-kah-nah a full-blood Comanche Indian? 
A: To the best of my knowledge, yes. 

Q: Have you on many occasions talked to her in her 
language? A: Yes, 

Q: Is that your usual way of talking with her through 
the Comanche language? A: Yes, 

Q: The Comanche language—is that written as well as 
spoken? A: Not to my knowledge—I have heard that 
it is being written—I have never seen it in written form. 

Q: You interpret the Comanche language into the 
English language? A: Yes. 

Q: You have no interest in this matter? A: None. 

Q: You have heard the testimony of Mr. Flanagan who 
has just testified in this cause? A: Yes, 

Q: And you heard him state and relate the incidents 
leading to the execution of this will by Wook-kah-nah? 
A: Yes. 

Q: Would you say those facts are true? A: I would 
say they are true to the best of my knowledge, the best 
I recall. 

Q: Were you called upon to inquire of Wook-kah-nah 
in the presence of Mr. Pomeceah and Mr. Funston Flana- 
gan her desires and wishes concerning the disposition 
of her property, both personal and real under this wil]? 
A: Yes. 

Q: You inquired of Wook-kah-nah in the Comanche 
language and in turn translated it into the English 
language to Mr. Flanagan and Mr. Pomoceah? A: Yes. 

Q: Examine this instrument, which is marked Exhibit 
“A” and which purports to be the last will and testa- 
ment of Wook-kah-nah and I ask you to state if that is 
your signature on that instrument? A. Yes. 

Q: Is that the instrument which you witnessed on that 
date as being the last will and testament of Wook-kah- 
nah? A: Yes, 
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Q: And the other name, Silcott Pomoceah, whose name 
appears also, was he present at that time? A: Yes. 

Q: I ask you if that instrument had been prepared 
by Mr. Flanagan in your presence and Mr. Pomoceah’s 
presence—that you inquired of Wook-kah-nah in the Co- 
manche language of her wishes and desires and you in 
turn translated the Comanche language into the English 
language to Mr. Flanagan and he prepared the Will in 
accordance with her wishes as interpreted by you? A: 
Yes. 

Q: Did you inquire of Wook-kah-nah if that was her 
wishes as to the disposition of her real and personal 
property? A: I did. 

Q: Did she tell you that that was her last will and 
testament? A: Yes, 

Q: That that was her desires? A: Yes. 

Q: Did you observe that Flora Taunah, one of the 
daughters, was mentioned but she was not left anything? 
A: Yes. 


Q: Was that by the expressed wishes of Wook-kah-nah? 
A: Yes. 

Q: Did she tell you in Comanche as to the reason why 
she did not leave anything to Flora? 


(By: Mr. Leslie Pain: We object. ) 


By: The Court overruled. 

Q: You may answer the question? A: Because she 
believed that Flora had her own sufficient income—she 
had enough income herself that she did not feel that she 
should give Flora any of her holdings or her interests. 

Q: She felt Flora adequately provided for? A: Yes. 

Q: Do you know from your own personal knowledge 
that Flora did have oil and gas production? A: I had 
heard— 

Q: Mr. Monetathchi, after the Will was read in Wook- 
kah-nah’s presence, in your presence and Mr. Pomoceagh’s 
presence did you in turn interpret it to Wook-kah-nah in 
the Comanche language? A: Yes. 
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Q: And Wook-kah-nah responded to you that that was 
her wishes and desires as to the disposition of her prop- 
erty? A: Yes, 

Q: And declared that to be her last will and testament 
which she executed by putting her thumb print on that 
instrument? A: Yes. 

Q: She could not write English or write her name? 
A: Not to my knowledge. 

Q: That was done—the thumb print was done in your 
presence and in the presence of Mr. Flanagan and Mr. 
Pomoceah and in the presence of each other? <A: Yes, 
that’s right. 

Q: You witnessed her signature—thumb print—and 
Signed that instrument as a witness in the presence of Mr. 
Flanagan and Mr. Pomoceah? A: Yes, 

Q: Did you witness the signature of Mr. Poemoceah’s 
to Wook-kah-nah’s thumb print? A: Yes, 

Q: Was that done in Wook-kah-nah’s presence and in 
Mr. Flanagan’s presence? A: Yes. 

Q: You have stated heretofore that you have been 
acquainted with Wook-kah-nah all of your life? A: Yes. 

Q: In your opinion, from your personal knowledge and 
your personal acquaintance and your contacts with her 
and observation of her on February 20, 1954 at the time 
she executed this will did you have an opinion as to her 
mental capacity to execute this will? A: Yes. 

Q: What was your opinion as to her capacity to make 
this will? A: I believe that she was mentally sound— 
that is my personal opinion, mentally she was sound from 
my own observation. 

Q: Would you say that she knew or had knowledge of 
the result of her acts in making this will in the disposition 
of her property? A: I would say she did. 

Q: Ever, during any time that you have known her, 
and particularly on the day she executed the will did 
anyone or any person attempt to influence her in the 
making of this will? A: Not to my knowledge. 
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Q: Would you say she was calm, cool, and had control 
of her mental faculities [sie] when she expressed her de- 
sires and wishes as to the disposition of her property as in- 
terpreted by you and declared this to be her last will and 
testament? A: I believe so. 

Q: Could you tell the Court any other impressions 
about Wook-kah-nah with reference to her ability to think 
and carry on conversation in her own language and 
knowing what was going on around her? A: I believe 
that considering her handicap physically, and my own 
observation and contact with her that she was mentally 
alert—I would like to say this, that I don’t know whether 
she realized the value of her money or the amount, be- 
cause, even I, cannot think of thousands and thousands 
of dollars—I don’t know whether she really realized her 
wealth; that is my personal opinion. 

Q: But you do think that she knew what she wanted 
to do with her property and was not influenced by some- 
one else? A: I sincerely believe that. 

Q: In discussing current events or just the ordinary 
chit chat around did she seem to be very alert in those 
conversations? A: My contacts with her were that, con- 
sidering her age and considering her limitations on know- 
ing of current events, I would say that she was sound as 
far as I can recall, I didn’t see much of her in every day 
life. 

Q: Would she carry on fairly intel [lligent conversation? 
A: Yes, sir. 

Q: You talk about her limitations in knowing what was 
going on and current events was that because that she 
was practically blind? A: Right, and the fact she didn’t 
have any social activities in which to talk and meet other 
people. 

Q: You were familiar with the fact that she did stay 
with her daughter Bessie during the later part of her 
life? A: Yes. 

Q: Have you ever been around when she was in the 
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presence of her daughter, Jane Asenap, or Bessie Karty, 
or any of the other members of her family? A, Yes. 

Q: Did you observe any attempts of anyone to influence 
her in any way, in the disposition of her property or her 
affairs? A: No, not in my presence. 

Q: Would you say, that Wook-kah-nah, as a full-blood 
Comanche Indian, was a little above the average, con- 
sidering her type of background? 


(By Mr. Leslie Pain: We object to that type of 
question. ) 


By: The Court sustained, 
BY MR. LESLIE PAIN: 


Q: Mr. Monetathchi, it would not have been possible 
to have written the will in the Comanche language? A: 
Not to my knowledge. 

Q: You have heard of some studies being made to 
develope a written language? A: I believe at the Uni- 


versity of Oklahoma. 

Q: How often did you see Wook-kah-nah? A: In- 
frequently. 

Q: Mostly on business? A: Yes. 

Q: Primarily on occasions when you were called on to 
act as an interpreter. A: Not necessarily, sometimes 
she called me for advice and information that she wanted 
to understand. 

Q: About how often a year would you say that you saw 
her? A: It would be a guess—approximately 20 or 30 
times a year. 

Q: That was prior to making of the Will? A: Prior 
and after. 

Q: Did you know that she had a guardian appointed 
for her in September of 1953? A: Thad heard. 

Q: You didn’t know of your own knowledge? A: I did 
not. 

Q: Did you have any occasions as a member of the 
Counsel Tribe to know about her acts at the Area Office 
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at Anadarko? A: No, only when she called me in making 
her budget. 

Q: You stated that you did not believe that she realized 
the extent of her property? A: As far as the monetary 
value—I don’t believe she realized her wealth. 

Q: Would you say in your opinion, did she seem to 
realize that oil producing land were extremely valuable 
in comparison with the other land? A: I am inclined to 
believe that she did. 

Q: She did not realize the extent of that value? A: 
I don’t believe so. 

Q: I believe that Flora Taunah has had some oil or has 
some oil producing lands of her own? A: Yes, I didn’t 
know, I heard. 

Q: You don’t know that any of the other children had 
oil producing land? A: Not until she told me. 

Q: Do any of the other children have oil producing 
lands? A: I have heard that they have interests in oil 
royalties, I didn’t know— 

Q: Did Wook-kah-nah tell you that? A: Yes. 

Q: Which ones had interest in oil royalty? A: I can’t 
recall if she named each of her children that had oil 
income, but as I recall she said that they had sufficient 
income more than the two younger ones. 


BY: MR. HOUSTON BUS HILL: 


Q: You mean by the two younger ones, Jane Asenap 
and Wilfred Tabbytite? A: Yes, 


BY: MR. LESLIE PAIN: 


Q: Did she have any knowledge of the division of oil 
royalty from the surface rights, did she comprehend that 
at all? A: I don’t think she did. 

Q: Did she appreciate the difference between these oil 
royalties and the ordinary income from land? A: I be- 
lieve that she did to some extent; I believe that she knew 
that the land with oil was more valuable. 
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Q: But, she didn’t realize the extent of that value? A: 
I don’t believe so. 

Q: She was blind—do you know how long she had been 
blind? A: I don’t know, a number of years. 

Q: Since you knew her? A: I knew that she had poor 
eyesight, whether she was completely blind or not I cannot 
say or recall. 

Q: Was she weak and infirm about the time this Will 
was made? A: She was weak because of her age. 

Q: You know what her age was? A: No. 

Q: She was rather old as people go? A: Yes, 

Q: Would she have to depend on those about her for 
her care and keep her in safety or like? A: Yes, 

Q: And she lived with the various children, did you 
know where she lived? A: I have seen her at two of her 
daughter’s homes, Jane and Bessie, when I had occasion 
to see her. 

Q: Your acquaintance with her has been more business 
than social? A: Yes, 


BY: MR. HOUSTON BUS HILL: 


Q: Is it true that Wook-kah-nah did discuss more of 
her business problems with you than she did with her 
own family? 

By: Mr. Pain, we object to that. 

By: The Court, Overruled. 

A: I don’t know if she talked to me more about her 
business than she did to her children, but she had complete 
confidence in my truth and honesty—as her interpreter 
I would explain things to her as near in her own language 
as I knew— 

Q: She relied upon you and counsel about her business 
affairs? A: Yes. 

Q: In your opinion would she appear calm and alert 
in what she was discussing with you? A: Yes. 
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BY MR. LESLIE PAIN: 


Q: At the time the Will was prepared how long did that 
require? A: It was Saturday morning, around about 
10 o’clock when we went in and it lasted until about two 
or three. 

Q: There was a great deal of discussion? A: Yes, 
there was a great deal of discussion—she would tell me 
what she wanted and I would have to interpret it—it took 
a lot of time. 

Q: After the Will was made up and you interpreted it 
to her did she say anything at all? A: I asked her if 
those were her wishes and she said they were. 


That’s all. 


MR. SILCOTT POEMOCEAH, called as a witness, and 
being first duly sworn on oath to tell the truth, the whole 
truth and nothing but the truth, testified as follows: 


BY: MR. HOUSTON BUS HILL: 


Q: State your name? A: Silcott Poemoceah. 

Q: Where do you live? A: Here in Walters. 

Q: How long have you lived here? A: Practically all 
my life. 

Q: How old are you? A: 47. 

Q: Are you acquainted with Wook-kah-nah, or were 
you acquainted with her during her lifetime? A: Yes. 

Q: How long have you known her? A: I know her 
ever since I was a kid. 

Q: Did you have occasion during the last five or ten 
years to come in contact with her? A: Not too much—I 
have not seen her long time. 

Q: You have no interest in this Will? A: No. 

Q: Do you recall the occasion on or about February 20, 
1954 when you were called in to witness the making and 
signing of the last will and testament of Wook-kah-nah? 
A: Yes. 
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Q: Will you relate the incidents leading up to the execu- 
tion of this Will by Wook-kah-nah in Mr. Funston Flana- 
gan’s office? A: Mr, Flanagan called me to come witness 
this will— 

Q: Did anyone bring you or did you come by yourself? 
A: By myself. 

Q: Whom did you find when you arrived? Did you find 
Mr. Flanagan, Mr. Monetathchi and Wook-kah-nah? A: 
Yes. 

Q: Were you then told the purpose of this meeting? 
A: Yes. 

Q: Did you hear Mr. Monetathchi interpret from Wook- 
kah-nah to Mr. Flanagan? A: Yes, 

Q: Did you hear his questions to Wook-kah-nah through 
the interpreter as to the disposition of her real and 
personal property? <A: Yes, 

Q: Do you understand the Comanche language? A: 
Yes. 

Q: You heard the testimony of Mr. Flanagan a while 
ago? A: Yes, 

Q: Did he fairly relate all that took place? A: Yes. 

Q: You also heard Mr. Monetathchi testimy [sic] in this 
cause? A: Yes, 

Q: Would you say that he fairly related all that took 
place on this day the day the will was executed? A: Yes, 

Q: After Mr. Flanagan had been advised by Mr. Mone- 
tathchi the wishes of Wook-kah-nah as to the disposition 
of her property it was all typed up? A: Yes, 

Q: I hand you herewith what has been marked Exhibit 
“A” and identified as the last will and testament of 
Wook-kah-nah and ask you to state whether that is your 
name? A: It is. 

Q: Is that the instrument that you saw prepared in 
Mr. Flanagan’s office in the presence of Wook-kah-nah, 
Mr. Monetathchi and yourself? A: Yes, 

Q: Did you observe Wook-kah-nah’s signature to that 
Will by putting her thumb print on it? A: Yes, 
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Q: You saw her put her thumb print on this instru- 
ment in the presence of Mr. Monetathchi, Mr. Flanagan, 
Wook-kah-nah and yourself? A: Yes, 

Q: Did you hear her reply to the questions propounded 
to her by Mr. Monetathchi as to her wishes in the distribu- 
tion of her property? A: Yes. 

Q: You have know Wook-kah-nah for a long period of 
time? A: Yes. 

Q: On that day, February 20, 1954, is it your opinion 
that Wook-kah-nah is it your opinion that Wook-kah-nah 
[sic] had the mental capacity to make a will? A: Yes. 

Q: During the time that you were with her on this day 
and up to the time she affixed her signature to that will 
did anybody try to influence her in the making of that 
will? A: No. 

Q: Is it your opinion that the will reflects the wishes 
of Wook-kah-nah as to the disposition of her property on 
February 20, 1954? A: Yes. 

Q: In your opinion did Wook-kah-nah know the results 
of her acts or what she was doing when she made this 
will? A: Yes. 

Q: Did you ever confer or talk to Wook-kah-nah within 
a year or two before the making of this will? A: No. 

Q: How long had it been since you had talked to her 
before the making of this will? A: I don’t know—just 
see her occasionally. 

Q: Was she usually in the presence of someone? A: 
Yes. 

Q: You did see her? A: With Jane sometimes and 
sometimes with Bessie. 

Q: You have known most of these children all of your 
life? A: Yes. 

Q: You have grown up with them? A: Yes. 

Q: I will ask you if Wook-kah-nah, on February 20, 
1954, during the time that this discussion was taking 
place as to what she wanted to do with her property and 
up to the time that she signed it, was she alert and 
understood what was going on? <A: Yes. 
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Q: You know approximately what age woman Wook- 
kah-nah was when she executed this will? A: No, I 
don’t. 

Q: She was close to eighty? A: I think so, 

Q: How did she impress you, being of that age, with 
reference to understanding and alertness? A: We just 
talk—I just ask her how she feels and she says she feels 
alright—about all we talk— 

Q: She appeared to understand your conversation—she 
had no difficulty in understanding you? A: No. 

Q: In your opinion that as of February 20, 1954, she 
had the mental capacity to execute this Will? A: Yes. 


BY MR. LESLIE PAIN: 


Q: You hadn’t seen her very much prior to that time, 
is that correct? A: I don’t see her too much. 

Q: About how much—during the previous year did you 
see her? A: About one or two times. 

Q: Just passed the time of day and ask her how she 


feels? A: Yes. 

Q: Were you present when the discussion was going 
about making this will or were you just called in after 
the will was made? A: I was there when they were 
talking about it. 

Q: Did you know at that time that the County Court 
had appointed a guardian for her as being an incompetent 
person? A: I don’t know; I may have heard about it. 

Q: Was your conversation with her on the days you 
would see her limited to just asking how she feels and 
passing the time of day between she and you? A: Yes, 

Q: Would it be possible that she might of had some 
incompetency, or mental condition that you wouldn’t know 
about? A: No, sir. 

Q: In view of the fact that you didn’t see much of her 
you couldn’t say what her mental condition was? A: 
They moved her around so much I don’t keep up with 
her where she is, 
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Q: You had just come in to Mr. Flanagan’s office to 
witness the execution of this will? A: They called me. 

Q: Are you related to Wook-Kah-Nah? A: No, 

Q: Are you any of her Kinfolks? A: No, 

Q: Are you related to any of her sons and daughters? 
A: I don’t know. 

Q: Do you know how long Wook-Kah-Nah had been 
blind? A: About 20 years, 

Q: Was she in a fairly weak physical condition? A: 
I don’t know—I never visit too much with her— 

Q: You don’t know a great deal about her physical 
and mental condition? A: No, 


BY MR. HOUSTON BUS HILL: 


Q: You do remember that day, February 20, 1954, 
when you were called to Mr. Flanagan’s office and Wook- 
kah-nah, and Mr, Monetathchi was there and the dis- 
cussion that took place between Mr. Monetathchi and 
Wook-kah-nah, as to the preparation of her will? <A: 
Yes. 

Q: In your opinion she understood what she was doing? 
A: Yes. 


BY MR. LESLIE PAIN: 


Q: Was your mother the sister of Wook-kah-nah? A: 
I don’t know. 


That’s all. 


Thereupon, upon agreement of counsel for petitioners 
and counsel for contestants, this hearing was continued 
to the 29th day of March, 1956, at the hour of 11:00 
o’clock A.M. 


HEARING HAD ON MARCH 29, 1956 
BY MR. HOUSTON BUS HILL: 


Let the record show that this matter came on for hear- 
ing this the 29th day of March, at the hour of 11:00 


o’clock A.M., and was by this Court continued over until 
the hour of 1:30 o’clock P.M. in the afternoon of March 
29, 1956; and at this time the petitioners wish to offer 
in evidence Exhibit “A” which has been identified as the 
last will and testament of Wook-kah-nah, and ask per- 
mission of the court to Withdraw the same in lieu of the 
photostatic copy of the last will and testament of Wook- 
kah-nah which is at this time on file in this matter and 
in this case. 

BY: Mr. Leslie Pain, We have no objections. 

BY The Court: No objections, permission is granted. 


BY MR. LESLIE PAIN: 


The Contestants at this particular hearing wish to offer 
in evidence the petition for appointment of guardian for 
Wook-kah-nah, an incompetent, in Case No. 1513, County 
Court of Cotton County, State of Oklahoma, and the Order 
for the appointment of a guardian, and ask permission of 
the Court to withdraw the same and substitute copies 
therefor. 


CERTIFICATE OF TRUE COPY 
State of Oklahoma, County of Cotton, ss: 


I, Callie Mae Bobo, Court Clerk, within and for said 
County and State, hereby certify the within and fore 
going to be a full, true and correct copy of an instrument 
on file in this office. Page 1 — 9 thru 20. 


In Testimony Whereof I hereunto affix my hand and 
Official seal this the 8 day of Feb., 1962. 


/s8/ Callie Mae Bobo 
Court Clerk 


By: /s/ Janie Sheppard 
Deputy 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Filed 2/19/62) 


THos. J. Hurr, Administrator with Will Annexed, etc., 
et al., Plaintiffs, 
v. 
STEWART L. UDALL, Secretary of Interior, Defendant, 


JANE ASENAP and FRANCES TABBYTITE DENNIS, on her 
own behalf, ete., Intervenors. 


Civil No. 2595-60 


DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT 


Stewart L. Udall, Secretary of the Interior, the de- 
fendant in this action, joins in the motion for summary 
judgment filed by the intervenors, Jane Asenap and Fran- 
ces Tabbytite Dennis, and asserts as grounds for the 
motion the same grounds set forth in the intervenors’ mo- 
tion for summary judgment. 


/s/ Herbert Pittle 
HERBERT PITTLE 
Attorney, Department of Justice 


Attorney for Defendant 
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* * * * 


(Filed June 5, 1962) 


* * * * 


ORDER DENYING INTERVENERS’ AND 
DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT 


This matter comes on for hearing in Washington, D.C., 
on the 20th day of March, 1962, on the motions of inter- 
veners and the defendant for a summary judgment, and 
this Court having heard the argument of counsel, it is by 
this Court on the 5th day of June, 1962, 


ORDERED, ADJUDGED AND DECREED that the motions of 
the interveners and the defendant for a summary judg- 
ment is hereby denied. 


/s/ Edward M. Curran 
JUDGE 


CERTIFICATE FOR INTERLOCUTORY APPEAL 
UNDER PROVISIONS OF 28 U.S.C. § 1292 


I certify that the issues disposed of by this order in- 
volves controlling questions of law as to which there is 
substantial ground for difference of opinion and that an 
immediate appeal from the order may materially advance 
the ultimate termination of the litigation. 


/s/ Edward M. Curran 
JUDGE 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
September Term, 19... 
United States Court of Appeals 
For the District of Columbia Circuit 
(Filed July 19, 1962; Joseph W. Stewart, Clerk) 
No. 17,078, 17,095 
Jane Asenap, et al., ete. v. 
Thos. Huff, ete., et. al. 
Stewart Udall v. Thos. Huff, ete., et al. 


Before: Fahy and Wright, Circuit J udges, 
in Chambers. 


ORDER 


On consideration of the above-named applicants’ appli- 
cations for appeal from an interlocutory order of the 
District Court, of respondents’ answer thereto, and of 
applicants’ reply, it is 


ORDERED by the court that the applications be, and 
they are hereby, granted, and it is 


FURTHER ORDERED by the court that the above-entitled 
cases be, and they are hereby, consolidated for all pur- 
poses. 


Per Curiam. 
Dated: July 19, 1962 
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(Filed July 24, 1962; Harry M. Hull, Clerk) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NOTICE OF INTERLOCUTORY APPEAL 


Notice is hereby given that Jane Asenap and Frances 
Tabbytite Dennis, on her own behalf and on behalf and 
as natural guardian of Sharrod Tabbytite and Brenda 
Tabbytite, minors, interveners-defendants above-named, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the order by this Court 
denying interveners’ and defendant’s motion for sum- 
mary judgment, entered in this action on June 5, 1962. 
Such appeal is taken pursuant to Section 1292(b), title 
28 United States Code and the order of July 19, 1962, 
of the United States Court of Appeals for the District 
of Columbia Circuit granting application of interveners- 
defendant and defendant to take an interlocutory appeal. 


/s/ Robert W. Barker 
Robert W. Barker 


/s/ Angelo A. Iadarola 
Angelo A. Iadarola 
of 


WILKINSON, CRAGUN & BARKER 
1616 H Street, N.W. 
Washington 6, D. C. 
NAtional 8-4400 

Attorneys for Intervenors 
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(Filed July 27, 1962; Harry M. Hull, Clerk) 


* * * * 


NOTICE OF INTERLOCUTORY APPEAL 


Notice is hereby given this 27th day of July, 1962, 
that Stewart L. Udall, Secretary of the Interior, defend- 
ant in the above-entitled case, hereby appeals to the Unit- 
ed States Court of Appeals for the District of Columbia 
from the order of this Court, filed June 5, 1962, denying 
defendant’s and interveners’ motions for summary judg- 
ment. This appeal is taken pursuant to 28 U.S.C. sec. 
1292(b) and the order of the United States Court of 
Appeals for the District of Columbia Circuit, filed July 
19, 1962, granting defendant’s and interveners’ applica- 
tions to take an interlocutory appeal. 


/s/ Herbert Pittle 
HERBERT PITTLE 
Attorney, Department of Justice 
Washington 25, D.C. 


Counsel for defendant Stewart L. Udall 


Copy for: Angelo A. Iadarola, Esquire 
Wilkinson, Cragun & Barker 
1616 H Street, N. W. 
Washington 6, D. C. 


[The following photostatic checks were attached as 
Exhibit “1” to Appellees’ memorandum of points and 
authorities opposing motion for summary judgment of 
interveners. ] 


Filed February 19, 1962 
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[The following certificates were attached as Exhibit 
“1” to Appellees’ memorandum of points and authorities 
opposing motion of defendant for summary judgment and 
supplemental memorandum of points and authorities 
opposing interveners’ motion for summary judgment. ] 


Filed March 1, 1962 


STATE OF OKLAHOMA, 
) $8. 
COUNTY OF COMANCHE. ) 


CERTIFICATE 


I, Edgar Monetathchi, of lawful age, being first duly 
Sworn, make the following statement, free and volun- 
tarily, with reference to the wil] of Wook-kah-nah, dated 


February 20, 1954, 


About a week prior to February 20, 1954, Wook-kah- 
nah came to my home in Lawton and asked me to come to 
Walters to act as an interpreter so she could make a will. 
On February 20, 1954, about 10:00 o’clock A.M., I 
appeared at the office of Funston Flanagan at Walters, 
Oklahoma, Sileott Poemoceah, myself, Wook-kah-nah, and 
Mr. Flanagan began the discussion with Wook-kah-nah, 
with reference to her will, Wook-kah-nah talking to me 
in Comanche and I interpreting her Comanche state- 
ments into English to Mr. Flanagan. As far as I know 
Mr. Flanagan did not understand Comanche and could 
not speak the Comanche language. After the will was 
written I read it and translated it into Comanche as best 
I could. Then Wook-kah-nah placed her thumbprint on 
it, I signed it and Silcott Poemoceah witnessed it. When 
Wook-kah-nah told me that she wanted all of her money 


AVAILABLE 


| bound volume 
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to go equally to Bessie Karty, Jane Asenap, Eula Sue 
Kaniatobe, Maud Red Elk, George Homovich and Wil- 
ford Tabbytite, she used the term “Nuah Pu-hewee,” 
which means in Comanche all my money from whatever 
source, and it was my understanding that she intended 
to divide the oil under her land and the money she had 
on hand between her children. I further believe that if 
she had meant only the eash she had, she would have 
distinguished the difference between the money and the 
oil, and when I attempted to translate her statements in 
English to Mr. Flanagan, it was my intention to convey 
to him that all of her oil and money that she owned at 
the time of her death be divided equally among the chil- 
dren named. She also explained that she didn’t leave her 
daughter, Flora Taunah, any oil and money because Flora 
Taunah already had quite a bit of oil and money, which 
Wook-kah-nah considered one and the same. 


When I translated the paragraph in the will to Wook- 


kah-nah which reads: “All money that I own or have 
at the date of my death, I give, devise and bequeath to 
my children, Bessie Karty, Jane Asenap, Ula Sue Kania- 
tobe, Maud Red Elk, George Homovich and Wilfred 
Tabbytite, in equal shares.” I told her that it meant 
her money from all sources which was her money and oil 
and that is the way she told me she intended it. I did 
not testify before Mr. Graves, the Examiner of In- 
heritance, when this will was probated, and if I had been 
there, I would have told him it was Wook-kah-nah’s in- 
tention to distribute her oil and money equally between 
all of her children except Flora. I don’t know why I 
was not called to testify before the Examiner of In- 
heritance, because I was available and have been in 
Lawton all of the time. 


I learned to speak Comanche before I learned to speak 
English, and my education consists of the Fort Sill Indian 
School, Chiloceo Indian School and I graduated from the 
Dalton Business College, in Lawton. I am now employed 
as an interviewer for the Oklahoma Employment Security 
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Commission at Lawton, Oklahoma, and have been acting 
as an interpreter between persons speaking only Co- 
manche and persons speaking English for about fifteen 
(15) years. I have also served on the Comanche Council. 


/8/ Edgar Monetathchi 


Subscribed and sworn to before me, the undersigned 
Notary Public, this the 24th day of February, 1962. 


/s/ Eula L. Potter 
Evia L. Porter, 
Notary Public. 


My Commission Expires: 


April 23, 1965. 


[SEAL] 
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STATE OF OKLAHOMA, ) 


) 
COUNTY OF COMANCHE. ) 


I, Sileott Poemoceah, of lawful age, being first duly 
Sworn, state: 


That I was present when Edgar Monetathchi made the 
above and foregoing affidavit, was present during all 
conversations between Wook-kah-nah and Edgar Mone- 
tathchi when her will, dated February 20, 1954, was 
discussed and prepared and I agree that all of the state- 
ments made by Edgar Monetathchi pertaining to Wook- 
kah-nah’s intentions are correctly stated and that I 
understood that she wanted to distribute her oil and 
money equally between all of her children except Flora, 
and I thought that was what the will would do. 


/s/ Sileott Poemoceah 


Subscribed and sworn to before me, the undersigned 
Notary Public, this the 24th day of February, 1962. 


/8/ Eula L. Potter 
Kua L. Porter, 
Notary Public. 


My Commission Expires: 
April 23, 1965. 
[SEAL] 


BRIEF FOR APPELLANTS, JANE ASENAP ET AL 
IN NO. 17,078 


CO ————————— 
United States Court of Appeala” ~~ Ag 


For THE DIsTRIcT oF CoLuMBIA Circurr 


ri NOWE? 196? 
Nos. 17,078 and 17,095 \ 


Ser 


| 
JANE ASENAP and FRANCES TABRYTITE DENNIS, o1-hex own 
behalf and as natural guardian of SHARROD TABBYTITE 


and BRENDA TABBYTITE, minors, 


Appellants, 


v. 


THoMas J. Hurr, Administrator with Will Annexed of 
the Estate of Wook-Kah-Nah, Deceased, Comanche 
Enrolled Restricted Indian No. 1927, and Maud Red 
Elk, Eula (Ula) Sue Kaniatobe, Ester Homovich, 
Bessie Karty, Leon Taunah, and Ilena Floy Kosechata, 
now Stapp, | 


Appellees. 


STEWaRT L. UDALL, Secretary of the Interior, 

a Appellant, 

THOMAS J. Hurr, Administrator with Will Annexed of 
the Estate of Wook-Kah-Nah, Deceased, Comanche 
Enrolled Restricted Indian No. 1927, and Maud Red 
Elk, Eula (Ula) Sue Kaniatobe, Ester Homovich, 
Bessie Karty, Leon Taunah, and Tlena Floy Kosechata, 


now Stapp, | Appellees. 


| 
Appeal from the United States District Court 
for the District of Columbia 


ROBERT W. BARKER 
ANGELO A. TADAROLA 
of 
1616 H Street, N.W. WILKINSON, CRAGUN & BARKER 


Washington 6, D. C. Reps ; 
NAtional 8-4400 ee Fn aa 


WILSON - EPES PRINTING Co. - RE 7-6002 . WASHINGTON 1. oD. c, 


I 


STATEMENT OF QUESTIONS PRESENTED 


I. 


Whether, in an appeal to review the action of the 
Secretary of the Interior, in exercising his exclusive 
Statutory authority to approve Indian wills, the district 
court should have decided the action upon motion for 
summary judgment, when the entire record before the 
Secretary was attached as exhibits to the motion—or 
whether the district court may take new evidence itself 
to adjudicate the question reserved by statute to the 
Secretary? 


II. 


Whether the proceedings before the Examiner of In- 
heritance and the Solicitor of the Department of the 
Interior, acting for the Secretary, were regularly con- 
ducted and the decisions of those officers were within 
the scope of their authority as provided by Section 2 of 
the Act of June 25, 1910, 36 Stat. 856, as amended by 
the Act of February 14, 1918, 37 Stat. 678, 25 U.S.C. 
§ 373, which grants the Secretary of the Interior ex- 
clusive authority to approve wills of restricted Indians? 


TI. 


Whether the decision of the Secretary of the Interior 
in approving the deceased Indian’s will is supported by 
substantial evidence based upon the whole record? 


Iv. 


Whether an order of the Secretary of the Interior ap- 
proving the will of a Comanche Indian pursuant to Section 
2 of the Act of June 25, 1910, 36 Stat. 856, as amended 
by the Act of February 14, 1913, 37 Stat. 678, 25 U.S.C. 
§ 373, is subject to judicial review? 
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V. 


Whether the Secretary of the Interior correctly held 
that money wrongfully paid by the Secretary as income 
taxes to the federal and state tax authorities from the 
deceased Indian’s restricted (trust) account, constitutes 
restricted (trust) property subject to the probate juris- 
diction of the Examiner of Inheritance when recovered by 
the Secretary? 
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I. In a suit to review the action of the Secretary 
of the Interior in approving an Indian will, 
where the entire record before the Secretary 
has been placed before the court, the validity 
of the Secretary’s action must be decided as a 
matter of law on motion for summary judg- 
ment 


. The district court erred, as a matter of law, in 
denying interveners’ and defendant’s motions 
for summary judgment, since the record shows 
that the proceedings before the Examiner of 
Inheritance and the Solicitor of the Department 
of the Interior, acting for the Secretary, were 
regularly conducted and the decisions by those 
officers were within the scope of their authority 


. The district court erred, as a matter of law, in 
denying interveners’ and defendant’s motions 
for summary judgment, since the decision of 
the Secretary of the Interior is supported by 
substantial evidence based upon the whole rec- 
ord 
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- The district court erred, as a matter of law, in 
denying interveners’ and defendant’s motions 
for summary judgment, since an order of the 
Secretary of the Interior approving the will of 
a Commanche Indian pursuant to Section 2 of 
the Act of June 25, 1910, 36 Stat. 856, as 
amended by the Act of February 14, 1913, 37 
Stat. 678, 25 U.S.C. § 373, is not subject to 
judicial review 


- The district court erred, as a matter of law, in 
denying interveners’ and defendant’s motions 
for summary judgment, since the Secretary of 
the Interior correctly held that certain sums it 
wrongfully paid as income taxes to the federal 
government and Oklahoma Tax Commission 
from the decedent’s restricted (trust) account, 
constitute restricted (trust) property, when re- 
covered, subject to the probate jurisdiction of 
the Examiner of Inheritance 


Conclusion 
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REGULATIONS 


MISCELLANEOUS 


6 Moore, Federal Practice, § 56.12 at 2088-89 (2d 
ed. 1950) 


* Cases or authorities chiefly relied upon are marked by 
asterisks. 


United States Court of Appeals 


FoR THE DISTRICT oF COLUMBIA CIRCUIT 


Nos. 17,078 and 17,095 


JANE ASENAP and FRANCES TABBYTITE DENNIS, on her own 
behalf and as natural guardian of SHARROD TABBYTITE 
and BRENDA TABBYTITE, minors, 

Appellants, 
Vv. 


THomas J. Hurr, Administrator with Will Annexed of 
the Estate of Wook-Kah-Nah, Deceased, Comanche 
Enrolled Restricted Indian No. 1927, and Maud Red 
Elk, Eula (Ula) Sue Kaniatobe, Ester Homovich, 
Bessie Karty, Leon Taunah, and Ilena Floy Kosechata, 
now Stapp, 

Appellees, 


STEWART L. UDALL, Secretary of the Interior, 
Appellant, 


Vv. 


THomas J. Hurr, Administrator with Will Annexed of 
the Estate of Wook-Kah-Nah, Deceased, Comanche 
Enrolled Restricted Indian No. 1927, and Maud Red 
Elk, Eula (Ula) Sue Kaniatobe, Ester Homovich, 
Bessie Karty, Leon Taunah, and Ilena Floy Kosechata, 
now Stapp, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS, JANE ASENAP ET AL 
IN NO. 17,078 
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JURISDICTIONAL STATEMENT 


This is an interlocutory appeal by intervenors and 
defendant * from an order of the district court (JA 219) 
denying their respective motions for summary judgment. 
This Court has jurisdiction under the provisions of the 
Act of June 25, 1948, c. 646, 62 Stat. 929, 28 U.S.C. 
§ 1292(b), as amended.: The district court entered the 
required certificate * that its order involves a controlling 
question of law as to which there is substantial ground 
for difference of opinion and that an immediate appeal 
from the order may materially advance the ultimate 
termination of the litigation (JA 219). The separate 
applications of intervenors and defendant for permission 
to take the interlocutory appeals were allowed by the 
order of this Court dated July 19, 1962, and the appeals 
(Docket Nos. 17,078 and 17,095) were “consolidated for 
all purposes,” 


Plaintiffs, in their complaint (JA 2) and supplemental 


complaint, do not allege the basis of jurisdiction of the 
district court. Presumably, plaintiffs claim that the 
district court has jurisdiction to review the determina- 
tion of the Secretary of the Interior under Section 10 
of the Administrative Procedure Act of June 11, 1946, 
c. 324, 60 Stat. 248 5 U.S.C. $1009. (See Plaintiffs’ 
Memo., p. 2, filed February 19, 1962, in the district 
court). 


STATEMENT OF THE CASE 


This action was initiated in the district court for 
judicial review of the action of defendant, the Secretary 


1 The parties will be referred to herein as they appeared below. 
Appellants in No. 17,078 were intervenors-defendants below. 


? The basic Act was amended by the Act of October 31, 1951, 
c. 655, 65 Stat. 726: the Act of July 7, 1958, P.L. 85-508, § 12(e), 
72 Stat. 348 and the Act of September 2, 1958, P.L, 85-919, 72 
Stat. 1770. 


3 No findings of fact or opinion were made. 
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of the Interior, in (1) affirming the order of an Examiner 
of Inheritance admitting to probate 

Kah-Nah, a full-bloo 

Walters, Cotton Coun 

1956, at about age 80, died testate, and (2) determining 
that certain restricted trust funds of Wook-Kah-Nah’s 
estate, erroneously paid by the Secretary to the United 
States and the State of Oklahoma as income taxes, upon 
refund, remained restricted trust funds, and were not 
unrestricted funds. 


At the time of her death Wook-Kah-Nah owned a sub- 
stantial estate consisting of both restricted and unre- 
stricted property. She was survived by four daughters— 
Maud Red Elk, Eula (Ula) Sue Kaniatobe, Bessie Karty 
and Jane Asenap—two sons—George Homovich and Wil- 
fred Tabbytite—and two children of a deceased daughter, 
Flora Taunah—Leon Taunah and Ilena Floy Kosechata, 
who were determined by the County Court of Cotton 


County, Oklahoma, to be her sole heirs at law under 
Oklahoma law (JA 68). All of Wook-Kah-Nah’s children, 
other than Jane Asenap and Wilfred Tabbytite, the 
youngest, received valuable allotments of their own during 
Wook-Kah-Nah’s lifetime.‘ 


Wook-Kah-Nah spoke only the Comanche language, 
using interpreters to communicate with English-speaking 
persons. She was, and for some time had been, blind, 
but otherwise in good mental and physical health.' 


“JA 30: 

Furthermore, they [Jane Asenap and Wilfred Tabbytite] 
did not share in the valuable estates of the decedent’s prior 
deceased husband . . . and her prior deceased son ... while 
the other four children received a share in each of such es- 
tates, both of which contained oil producing lands. 


°JA 71, 75; see especially JA 97-99 (testimony, decedent's 
physician). 
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Oil was discovered on Wook-Kah-Nah’s allotment in 
1946 and substantial income therefrom was accumulated 
in her individual Indian money account held in trust by 
the Bureau of Indian Affairs. Prior to September 21, 
1953, large sums were paid from that fund, to Wook- 
Kah-Nah, at her request and direction. Wook-Kah-Nah 
used much of this money to purchase land for each of 
her children and to make cash gifts to them. In these 
gifts she favored her two youngest children, Jane Asenap 
and Wilfred Tabbytite, who had no allotments of their 
own (JA 71). 


At the request of her children, on September 21, 1953, 
the County Court of Cotton County, Oklahoma, appointed 
Funston Flanagan, an attorney-at-law, to act as guardian 
of her unrestricted estate. His sole function was to re 
ceive money from Wook-Kah-Nah’s restricted individual 
money account and distribute it in accordance with the 
plan directed by Wook-Kah-Nah and approved by the 
Area Director of the Bureau of Indian Affairs (JA 84- 
85; JA 71). He was acting in that capacity at the time 
of Wook-Kah-Nah’s death. On February 20, 1954, Wook- 
Kah-Nah was living with her daughter, Bessie Karty, who 
on that day took her to an appointment at Mr. Flanagan’s 
office, where she, through interpreters, made known to 
Mr. Flanagan terms of a new will she desired to execute. 
Mr. Flanagan acted as scrivener and the will was pre- 
pared and duly executed with the interpreters acting as 
attesting witnesses. 


Wook-Kah-Nah’s last will and testament of February 
20, 1954, disposed of her own restricted allotment and 
interests in four other restricted Comanche allotments 
inherited by her or purchased with her own funds. She 
devised to her daughter, Jane Asenap, the north one-half 
of her own allotment and her inherited interest in certain 
other lands in Walters, Oklahoma. To her son, Wilfred 
Tabbytite, she devised the south one-half of her allotment 
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and her interest in certain land she inherited from her 
father.’ All that she inherited from her deceased hus- 
band she left equally to her daughter, Bessie Karty, and 
her son, George Homovich. She also devised to George 
land she had inherited from her mother. Another parcel 
of land was devised by the testatrix to her grandson, Don 
Karty. Wook-Kah-Nah specifically excluded her daughter, 
Flora Taunah, from participation from her estate, for 
the reason that Flora, who died June 25, 1954, had 
considerable property in her own right. In addition to 
her devises of real estate, Wook-Kah-Nah directed that 
all of her money be paid equally to her children, other 
than Flora (JA 23). 


Upon Wook-Kah-Nah’s death her February 20, 1954 
will was offered for probate before the Secretary of the 
Interior. It was protested by Wook-Kah-Nah’s four 
children other than Jane Asenap and Wilfred Tabbytite, 
on the grounds that they believed (1) that all children 
should share equally, and (2) Wook-Kah-Nah did not 
realize the value of her oil producing property ( testimony 
of protestants, JA 81-202). After hearings on April 25 
and 26, 1956, the Examiner of Inheritance entered an 
order dated August 17, 1956, approving the will and 
admitting it to probate (JA 28). Thereafter, on Decem- 
ber 14, 1956, the Examiner of Inheritance denied a peti- 
tion for rehearing (JA 56). The protestants appealed 


®Note that Wook-Kah-Nah’s action in giving her own valuable 
allotment to her children who had not been allotted was the natu- 
ral tendency anticipated in the House debates on the bill giving 
Indians the right to make wills, subject to Secretarial approval. 
The Chairman of the House Committec observed: 


Now, the Indian is just as human as a white man, and it 
frequently happens that he desires to have permission to give 
his allotment to the children who have no land, and in a case 
of that kind undoubtedly the Interior Department would O.K. 
it, whereas if it was a will giving his estate to some person 
who ought not to have it, then they would disapprove it. 45 
Cong. Rec. 5812 (May 4, 1910). 
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to the Secretary of the Interior, and on October 21, 1958, 
the Acting Solicitor of the Department of the Interior 
(acting under delegated authority) in a well-written 
opinion upheld the Examiner and dismissed the appeal 
(JA 66). Action was, thereafter, initiated in the district 
court for review of the Secretary’s decision. 


It should be noted here that, as to the decedent’s 
unrestricted property, the same will herein involved (JA 
22) was also offered for probate in the County Court of 
Cotton County for the State of Oklahoma on March 22, 
1956 (Case No. 1627). This will was contested in that 
proceeding, its validity upheld, and distribution of the 
unrestricted property made in accordance with the will 
as the Supreme Court of Oklahoma so recognized. Mat- 
ter of the Estate of Wook-Kah-Nah, 344 P.2q 258, 259 
(Sup. Ct. Okla. 1959). 


The Parties 


Plaintiffs, protestants to the will, are Wook-Kah-Nah’s 
children, Maud Red Elk, Eula (Ula) Sue Kaniatobe and 
Bessie Karty; her two grandchildren, Leon Taunah and 
Ilena Floy Kosechata; Ester Homovich (widow of George 
Homovich, Wook-Kah-Nah’s deceased son), and the Ad- 
ministrator with Will Annexed, Thomas J. Huff, ap- 
pointed by the County Court of Cotton County to ad- 
minister Wook-Kah-Nah’s unrestricted estate. The de- 
fendant is the Secretary of the Interior, who was initially 
Fred A. Seaton, but, Stewart L. Udall, the successor, was 
substituted by supplemental complaint. Intervenors-de- 
fendants are Jane Asenap and Frances Tabbytite Dennis, 
widow of Wilfred Tabbytite. Mrs. Dennis is acting in 
her own behalf and on behalf of the minor children of her 
marriage with Wilfred Tabbytite. 


7 
Proceedings Below 


The action was commenced on August 12, 1960, by com- 
plaint* seeking judicial review of the Secretary’s deter- 
mination. .Plaintiffs request that the Secretary’s order 
affirming the Examiner of Inheritance be set aside and 
that the order of the Examiner approving the will and 
admitting it to probate be set aside (JA 2). In addition, 
plaintiffs specifically allege in their complaint that the 
Secretary of Interior erred in holding that refunds of 
certain sums of money wrongfully paid by the Secretary 
as income tax to the federal government and Oklahoma 
Tax Commission out of the decedent’s trust or restricted 
account, constitute restricted property. It appears that 
the Secretary erroneously paid in excess of $187,000 in 
income taxes to the federal government and approximate- 
ly $6,000 in income taxes to the Oklahoma Tax Commis- 
sion, such sums being paid out of the restricted account 
of Wook-Kah-Nah. Under applicable statutes and the 


holding of the Supreme Court of the United States in 
Squire v. Capoeman,* the income herein involved was not 
taxable. As a result the Bureau of Indian Affairs sub- 
mitted claims for refund and has recovered the taxes 
paid the federal government. 


If the funds are held to be unrestricted property they 
will pass through the state court administration and be 
subjected to executor’s fees and commissions. If they are 
restricted funds they will not. They will be distributed 
under the will to the same beneficiaries whether restricted 
or unrestricted. The Secretary in his decision held that 
Since the taxes were paid out of restricted funds, any 


*This complaint was filed by plaintiffs more than 21 months 
after the final decision of the Secretary of the Interior, dated Oc- 
tober 21, 1958. The district court has, by order dated March 20, 
1962, granted intervenors their motion to amend their answer, 
filed on March 3, 1962, to include, among other defenses, the de- 
fense of laches. 


*351 U.S. 1 (1956). 
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funds recovered should be returned to that restricted or 
trust fund and be subject to the probate jurisdiction of 
the Examiner of Inheritance. 


The case was placed on the ready calendar and set for 
pretrial for December 6, 1961. On November 30, 1961— 
some 15 months after their complaint—plaintiffs had the 
case taken off the ready calendar. Since intervenors are 
real parties in interest and delay in final determination 
continues to prejudice them severely,” intervenors filed 
a motion for leave to intervene on December 22, 1961 
(JA 15).2° On January 15, 1962, intervenors’ motion 
for leave to intervene was granted and intervenors be 
came defendants to this action. Intervenors, on Feb- 
ruary 7, 1962, filed a motion for summary judgment 
(JA 18)" and attached to it a complete record of the 
proceedings before the Secretary (see intervenors’ Ex- 
hibits I-1 through J-10 and I-10-A, JA 20-217). On 
February 20, 1962, defendant joined in this motion for 
summary judgment (JA 218), 


After oral argument of counsel on March 20, 1962, 
the district judge, Honorable Edward M. Curran, on May 
2, 1962, notified the parties (post card notice) that the 


° Certain restricted property, including monthly oil royalties 
which were being distributed to intervenors in accordance with 
decedent’s will, have been frozen pending this litigation. Because 
intervenors’ other income and resources are limited, delay in this 
action has caused serious financial hardships to intervenors and 
their families. 


10 This motion was vigorously opposed by plaintiffs although it 
was quite clear that intervenors were entitled to intervene as a 
matter of right. Fed. R. Civ. P. 24(a). 


™ This motion was based on the settled law in this jurisdiction 
that any judicial review of the action of the Secretary of the In- 
terior in admitting to probate a will of noncompetent Indian in- 
volves solely legal questions to be decided on the basis of the rec- 
ord before the Secretary and not on new evidence. See pp. 13-16, 
infra, for authorities. 


2 Hereinafter, these exhibits will be referred to simply as “Exh. 
I-1”, ete. 
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motions for summary judgment had been denied. There- 
fore, on May 9, 1962, intervenors, by motion, requested 
that the district court append to its order denying the 
motions for summary judgment, a certificate for inter- 
locutory appeal under the provisions of 28 U.S.C. § 1292 
(b). After hearing, this motion was granted and the 
order and such certificate were signed on June 5, 1962 
(JA 219). 


STATUTES AND REGULATIONS INVOLVED 


The pertinent statutes and regulations are printed as 
Appendix A attached hereto. They include: 


Section 1 of the Act of June 25, 1910, ¢ 431, 36 
Stat. 855-56; 25 U.S.C. § 372, giving the Secretary 
of the Interior authority to make a final and con- 
clusive determination of heirs of any Indian who 
dies intestate as owner of a restricted allotment, 


Section 2 of the Act of June 25, 1910, e. 431, 36 
Stat. 856, as amended by the Act of February 14, 
1913, ¢. 55, 37 Stat. 678-79, 25 U.S.C. § 378, au- 
thorizing certain Indians owning restricted allotments 
to dispose of such allotments by will and authorizing 
the Secretary of the Interior to approve such wills 
before or after death of the testator, and, in the 
event of subsequently discovered fraud in connection 
with the execution or procurement of the will, to 
set such will aside within one year of the death 
of the testator and cancel any approval of such will. 

Regulations found in 25 CFR $ 81, dealing with 
the procedure to be followed by Examiners of In- 
heritance in approving or disapproving wills of de 
ceased Indians disposing of trust or restricted prop- 
erty, including departmental appeals from such ap- 
proval or disapproval. 


STATEMENT OF POINTS 


I. 


In a suit to review the action of the Secretary of the 
Interior in approving an Indian will, where the entire 
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record before the Secretary has been placed before the 
court, the validity of the Secretary’s action must be 
decided as a matter of law on motion for summary 


judgment. 
I. 


The district court erred, as a matter of law, in denying 
intervenors’ and defendant’s motions for summary judg- 
ment, since the record shows the proceedings before the 
Examiner of Inheritance and the Solicitor of the Depart- 
ment of the Interior, acting for the Secretary, were regu- 
larly conducted and the decisions by those officers were 
within the scope of their authority. 


ITI. 


The district court erred, as a matter of law, in denying 
intervenors’ and defendant’s motions for summary judg- 
ment, since the decision of the Secretary of the Interior 
is supported by substantial evidence based upon the 
whole record. 


IV. 


The district court erred, as a matter of law, in denying 
intervenors’ and defendant’s motions for summary judg- 
ment, since Congress gave the Secretary of the Interior 
exclusive and final jurisdiction to approve Indian wills 
and an order of the Secretary of the Interior approving 
the will of a Comanche Indian pursuant to Section 2 of 
the Act of June 25, 1910, 36 Stat. 856, as amended by 
the Act of February 14, 1913, 37 Stat. 678, 25 U.S.C. 
§ 373, is not subject to judicial review. 


Vv. 


The district court erred, as a matter of law, in denying 
intervenors’ and defendant’s motions for summary judg- 
ment, since the Secretary of the Interior correctly held 
that certain sums it wrongfully paid as income taxes to 
the federal government and Oklahoma Tax Commission 


1] 


from the decedent’s restricted (trust) account, constitute 
restricted (trust) property, when recovered, subject to 
the probate jurisdiction of the Examiner of Inheritance. 


SUMMARY OF THE ARGUMENT 


The district court should have granted the intervenors’ 
and defendant’s motions for summary judgment for four 
alternative reasons, any one of which require it to do so. 


I. 


In a judicial proceeding to review the action of the 
Secretary of the Interior in approving an Indian will, 
the only factual question for trial is proof of the record 
before the Secretary. That having been settled, without 
dispute, by attaching to intervenors’ motion for summary 
judgment the entire record before the Secretary, the sole 
questions for the district court to decide were legal 
questions which must be disposed of as a matter of law. 
There remained no questions to justify a trial and its 
attending expense and delay, which would be especially 
injurious in this case because assets of intervenors have 
been tied up pending determination of the litigation. The 
Supreme Court and this Court by prior decisions have 
firmly established that if the Secretary of the Interior 
acts within the scope of his authority his action may not 
be disturbed by the courts. 


II. 


An examination of the record discloses that the pro- 
ceedings by the Secretary were within the scope of his 
statutory authority and that they were conducted in ac- 
cordance with regulations prescribed by him. Congress 
has delegated to the Secretary authority to prescribe the 
procedure and regulations governing approval of Indian 
wills. 
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Il. 


The record before the district court shows that the 
determination of the Secretary, contained in an extensive 
and well-considered opinion, was supported by substantial 
evidence. Moreover, no other conclusion could reasonably 
be drawn from the record, which contains testimony not 
only of protestants and interested parties, but the in- 
terpreters and attesting witnesses to the will, decedent’s 
doctor, her lawyer and limited guardian, an official of the 
Department of the Interior, and several long-time friends, 
who all established the decedent’s capacity to make a 
valid will. 


IV. 


Congress, in enacting the Act of June 25, 1910, grant- 
ing restricted Indians the right to make wills, indicated 
an intention that the action of the Secretary of the In- 
terior in approving Indian wills, if not set aside within 
@ prescribed one-year period for fraud, was final and 


conclusive. The district court had no jurisdiction to 
review the determination of the Secretary. 


Vv. 


In addition, as to the only other issue involved, the 
Secretary correctly determined, as a matter of law, that 
restricted trust funds wrongfully and erroneously paid 
to the United States and the State of Oklahoma for the 
decedent’s income taxes, when recovered, remained re- 
stricted trust funds subject to the jurisdiction of the 
Examiner of Inheritance. Those funds did not become 
unrestricted and subject to the state court administration, 
charges of administration and distribution. The district 
court should have so ruled on the intervenors’ and de- 
fendant’s motions for summary judgment without further 
trial. Those funds when erroneously transferred remained 
impressed with the trust and when returned properly 
were credited to the account from which they were 
erroneously taken. 
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ARGUMENT 


POINT I. 


ACTION OF THE SECRE- 
APPROVING AN INDIAN 


In the district court there was no dispute as to the 
contents of record before the Secretary. The entire record 
was contained in intervenors’ exhibits I-1 through I-10 
and J-10-A, attached to intervenors’ motion for summary 
judgment. There were no factual issues to be tried by 
the district court, 


Congress, by the Act of June 25, 1910, as amended by 
the Act of February 14, 1913 (See infra, Appendix A), 
granted Indians the right to make wills “in accordance 
with regulations to be prescribed by the Secretary.” It 
vested in the Secretary authority to approve and disap- 
prove Indian wills. 


Section 2 of the Act of June 25, 1910, as amended, 
Supra, provides in part: 


That no will so executed will be valid or have any 
force or effect unless and until it shall have been 
approved by the Secretary of the Interior, Provided, 
further, that the Secretary of the Interior may ap- 
prove or disapprove the wil] either before or after 
the death of the testator... .= 


825 U.S.C. $373; infra, Appendix A. 
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Under the well-established law of this jurisdiction, as 
decided by this Court, the Secretary’s action, in approving 
the will of a Comanche Indian, cannot be disturbed so 
long as the Secretary, or his delegated agent, acted within 
the scope of authority conferred upon him." 


In Homovich v. Chapman,” a case involving the same 
statute,” this Court held: 


- - - if upon such review [of the Secretary of the 
Interior’s action in approving the validity of a will] 
it appears that his action was within the scope of 
authority conferred upon him, the Court cannot 
disturb his decision.” 


The Homovich case also received approval in Hayes v. 
Seaton," where this Court, although primarily concerned 
with Section 1 of the Act,” again stated, in reference to 
Section 2, that the Secretary’s decision would not be 
disturbed by the Court so long as his action was within 


the scope of authority conferred upon him.*° 


™* Homovich v. Chapman, 89 U.S.App.D.C. 150, 191 F.2d 761 
(1951); Hayes vy. Seaton, 106 U.S.App.D.C. 126, 270 F.2d 319 
(1959). 


** 89 U.S.App.D.C. 150, 191 F. 2d 761 (1951). 


“The Homovich case, like the instant case, involved the ap- 
proval of a will of a Comanche Indian by the Secretary of the 
Interior pursuant to authority conferred upon him by Section 2 of 
the Act of June 25, 1910, 36 Stat. 856, as amended by the Act of 
February 13, 1913, 37 Stat. 678, 25 U.S.C. § 373. 


789 U.S.App.D.C. at 153, 191 F.2d at 764. 
106 U.S.App.D.C. 126, 128, 270, F.2d 319, 321 (1959). 


9? The Hayes case involved a decision by the Secretary ascertain- 
ing the legal heirs of an Indian who died intestate. This Court 
held that the Secretary’s decision was final and conclusive and not 
reviewable by the court. 


*0 For a detailed discussion concerning the proceedings of the 
Secretary’s approval of the decedent’s will in the instant case 
and that such proceedings were regularly conducted and within 
the scope of the Secretary’s authority, see Point II, infra, pp. 
17-19. 
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In Blanset vy, Cardin," the United States Supreme 
Court made it quite clear that the Secretary of the In- 
terior is exclusively charged with the approval of such 
wills urder Section 2 of the Act herein involved 
thereby precluding taking new evidence beyond proving 
the record before the Secretary. The Court in Blanset 
held that the Secretary’s powers under Section 2 
Act “preclude interfe 


ects a Cabinet Officer or admin- 

ke certain determinations, an ap- 
peal of these determinations to the courts precludes 2 
trial de novo unless so specified in the Congressional en- 
actment. In Shields v. Utah Idaho R.R. Co.** the Supreme 
Court held that where an administrative agency is di- 
rected by Congress to make certain determinations, then 
“the question on judicial review would be simply whether 
the Commission had acted within its authority.” *° That 
court held the granting of a trial de novo, in the sense of 


taking evidence beyond proof of the record considered 
by the administrative agency, was reversible error.’ It 
was equally error for the district court to fail to make 
a summary adjudication of the present case and thereby 
allow a trial de novo, where there was no dispute over 
the record considered by the Secretary. 


*1 256 U.S. 319 (1921), 
*°§ 2, 37 Stat. 678 (1913) ; infra, Appendix A. 


*9 256 U.S. at 326. Accord, Hanson vy. Hoffman, 113 F.2q 780 
(10th Cir. 1940). 


305 U.S. 177 (1938). 
* Id. at 185. 


*°Id. at 187. Accord, American Trucking Assns. v. United 
States, 364 U.S. 1, 13-14 (1960); New York vy. United States, 331 
U.S. 284, 335 (1947): Nat'l Broadcasting Co. v. United States, 319 
U.S. 190, 227 (1943); Acker vy, United States, 298 U.S. 426, 433-35 
(1936); Tagg Bros. v. United States, 280 U.S. 420, 442-45 (1930) ; 
United States v. Ohio Gas. Co. 163 F.2d 633, 641 (10th Cir. 1947), 
cert. den., 333 U.S. 833 (1948). 
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Congress has vested the Secretary of the Interior with 
the sole and exclusive authority to approve wills of re- 
stricted Indians. If the district court had any jurisdiction 
to review the Secretary’s action, it was solely to determine 
whether he had acted within his statutory authority and 
in a regular manner. The questions presented with 
respect to the will were legal questions which should have 
been disposed of on the motions for summary judgment." 


The only other questions presented to the court below, 
other than the question of the validity of the Secretary’s 
approval of the Indian will, was whether the Secretary 
of the Interior correctly held that certain sums wrong- 
fully paid as income taxes to the federal government and 
Oklahoma Tax Commission from the decedent’s restricted 
account (trust funds) constituted restricted (trust) 
property, when recovered, subject to the probate juris- 
diction of the Examiner of Inheritance. This also is solely 
a legal question,** without any question of fact and should 
have been adjudicated by summary judgment. 


7? While plaintiffs had not filed a motion for summary judgment, 
the law is clear that the court under such circumstances was free 
to summarily dispose of the case in favor of either the plaintiffs 
or defendant and intervenors, in accordance with its determination 
of the merits of the legal questions presented. See 6 Moore, Fed- 
eral Practice, § 56.12 at 2088-89 (2d ed. 1950). 


23 The law is clearly in accord with the Secretary’s action here. 
See, Point V, infra, pp. 44-46, 
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POINT II 


THE DISTRICT COURT ERRED, AS A MATTER OF 
LAW, IN DENYING INTERVENORS’ AND DEFEND- 
ANT’S MOTIONS FOR SUMMARY JUDGMENT, SINCE 
THE RECORD SHOWS THAT THE PROCEEDINGS BE- 
FORE THE EXAMINER OF INHERITANCE AND THE 
SOLICITOR OF THE DEPARTMENT OF THE INTER- 
IOR, ACTING FOR THE SECRETARY, WERE REGU- 
LARLY CONDUCTED AND THE DECISIONS BY THOSE 
OFFICERS WERE WITHIN THE SCOPE OF THEIR 
AUTHORITY. 


This Court, in Homovich v. Chapman * and Hayes v. 
Seaton,” has clearly settled the law: 


- if upon such review it appears that his [the 
Secretary’s] action was within the scope of the au- 
thority conferred upon him, the court cannot disturb 
his decision. 


This is also the view of the Supreme Court. In Blum- 
dell vy. Wallace,"' My. J ustice Sutherland writing for that 
Court stated: 


. . . the authority to dispose of restricted property 
by will was limited by the provisions of the Act of 
February 14, 1913, ¢. 55, 37 Stat. 678, that the will 
must be “in accordance with regulations to be pre- 
scribed by the Secretary of the Interior;” and that 
no will “shall be valid or have any force or effect 
unless and until it shall have been approved” by 
that officer. By this language the intent of Congress 
to exclude the local law and to establish the regula- 


79 Supra note 15, 89 U.S.App.D.C. at 153, 191 F.2d at 764, 


°° Supra, note 18, 106 U.S.App.D.C. at 128, 270 F.2d at 321. 
Besides the Homovich and Hayes cases, the authority of the Secre- 
tary has been considered and upheld in Blumdell y, Wallace, 267 
U.S. 373, 377 (1925): Blanset vy. Cardin, 256 U.S. 319 (192153 
Hanson y. Hoffman, 113 F.2d 780 (10th Cir. 1940); Nimrod v. 
Jandron, 58 App.D.C. 38, 24 F.2d 613 (1928), 


1 267 U.S. 373 (1925). 
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tions of the Secretary as alone controlling was made 
evident. . . .* 


It becomes apparent, therefore, that the question to be 
resolved is whether the action of the Secretary, or his 
delegated representative, in approving the will of Wook- 
Kah-Nah, the decedent, was within the scope of the 
authority conferred upon him. 


The requirements, for an Indian to dispose of his prop- 
erty by will, are set out in Section 2 of the 1913 Act 
authorizing the Secretary to act: 


That any persons of the age of twenty-one years hav- 
ing any right, title, or interest in any allotment held 
under trust or other patent containing restrictions 
on alienation or individual Indian moneys or other 
property held in trust by the United States shall have 
the right prior to the expiration of the trust or re- 
strictive period, and before the issuance of a fee 
simple patent or the removal of restrictions, to dis- 
pose of such property by will, in accordance with 


regulations to be prescribed by the Secretary of the 
Interior: Provided, however, That no will so executed 
shall be valid or have any force or effect unless and 
until it shall have been approved by the Secretary 
of the Interior: Provided further, That the Secretary 
of the Interior may approve or disapprove the will 
either before or after the death of the testator,...* 


The pertinent portions of those regulations applicable in 
this case* are set out in Appendix A, infra. 


A searching examination of the records discloses that 
the Secretary has complied with the requirements of the 
statute and applicable regulations. There is no evidence 


827d. at 377. Accord, Blanset v. Cardin, 256 U.S. 319, 326-27 
(1921). 


33 § 2, 37 Stat. 678; infra, Appendix A. (Emphasis added.) 


3425 CFR §81 (1949). For the complete regulations see inter- 
venors’ Motion for Summary Judgment, Appendix 1, filed February 
7, 1962. These regulations have been revised and are now found in 
25 CFR §15 (1959). 
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nor allegation in this case that the Secretary has exceeded 
the authority conferred upon him in approving the will 
of Wook-Kah-Nah and admitting it to probate. On the 
contrary, the evidence in the record supports a finding 
that the Seerctary acted within the scope of his authority. 


On February 20, 1954, the decedent, Wook-Kah-Nah, 
executed a valid Indian will (JA 22) on one of the proper 
forms in accordance With regulations prescribed by the 
Secretary under the provisions of Section 2 of the Act of 
June 25, 1910 (§ 2, 36 Stat. 856, infra, Appendix A), 
as amended by the Act of February 14, 1913 (37 Stat. 
678, 25 U.S.C. $ 373, infra, Appendix A). The will was 
approved by an experienced Examiner of Inheritance, 
J. R. Graves, after procedure in exact compliance with the 
regulations. It was never set aside. 


After Wook-Kah-Nah’s death on February 23, 1956, 
proper notices (JA 26) of the hearing before the Ex- 
aminer of Inheritance were duly served and the hearing 
subsequently held (JA 81). On August 17, 1956, the 
Examiner of Inheritance, after fully considering all the 
facts and evidence brought out in the hearing, submitted 
his order approving Wook-Kah-Nah’s will and decreeing 
distribution of her estate (JA 28). Certain heirs of Wook- 
Kah-Nah petitioned the Examiner of Inheritance, and later 
filed a supplemental petition, for a rehearing of his order 
of August 17, 1956 (JA 35, 39) and, after a full review 
of the record, the Secretary, by order and decision dated 
October 21, 1958, affirmed the Examiner of Inheritance 
denying the petition for rehearing and dismissed the ap- 
peal (JA 66).** 


It becomes clear, therefore, that any review of the 
Secretary’s action in the instant ease will clearly reflect 
that his action was within the scope of the exclusive au- 
thority conferred upon him by Congress and the courts 
may not disturb his decision. 


** Reported in 65 I.D. 436 (1958). 
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POINT III 


THE DISTRICT COURT ERRED, AS A MATTER OF 
LAW, IN DENYING INTERVENORS’ AND DFEEND- 
ANT’S MOTIONS FOR SUMMARY JUDGMENT, SINCE 
THE DECISION OF THE SECRETARY OF THE IN- 
TERIOR IS SUPPORTED BY SUBSTANTIAL EVI- 
DENCE BASED UPON THE WHOLE RECORD. 


Assuming, arguendo, that this Court decides that a 
court may review the Secretary’s decision even though 
the Secretary acted within the scope of authority con- 
ferred upon him (and intervenors submit this would be 
erroneous), this Court should affirm the Secretary’s de- 
cision because it is supported by substantial evidence 
based upon the whole record.* 


Evidence Taken At The Hearing Before The 
Examiner of Inheritance 


The evidence and testimony introduced at the hearing 
before the Examiner of Inheritance is found in inter- 
venors’ exhibits I-10 and I-10-A (JA 81 to 217) attached 
to intervenors’ motion for summary judgment. An ex- 
amination of this evidence, which will now follow, will 
certainly convince this Court that the Secretary’s decision 
is supported by the substantial evidence based upon the 
whole record. 


At the outset it should be noted that the testimony of 
the two attesting witnesses "* to the decedent’s will, which 
was taken at a hearing for Letters of Administration 
with the Will Annexed, Zn the Matter of the Estate of 
Wook-Kah-Nah, Case No. 1627, before the County Court 
of Cotton County, State of Oklahoma, on March 22, 1956 
(one month prior to the hearing held before the Examiner 
of Inheritance) was, by stipulation of the parties admitted 


ez 


36 JA 81-217. 
** Edgar Monetathchi and Silcott Poemoceah. See JA 203. 
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into the record before the Examiner of Inheritance on 
April 25, 1956.** This testimony was admitted to “be duly 
considered in passing on the issues” before the Ex- 
aminer.*® 

A brief summary of the testimony of all witnesses to 
this proceeding now follows. 


Testimony of Edgar Monetathchi 


Mr. Monetathchi was an attesting witness to the dece- 
dent’s will and also acted as her interpreter. He testified 
that on February 20, 1954, he acted as translator for 
Wook-Kah-Nah, who communicated her wishes concern- 
ing the disposition of her property in the Comanche lan- 
guage and he in turn translated this into the English 
language to Mr. Funston Flanagan who prepared the will 
for the decedent in exact compliance to her wishes.*! Mr. 
Monetathchi identified his signature on the decedent’s last 
will and testament and testified it to be the will he wit- 
nessed in the presence of Mr. Flanagan, Mr. Poemoceah 
and Wook-Kah-Nah. He further testified that he wit- 
nessed Wook-Kah-Nah’s signature who signed, by thumb 
print, in his presence and the presence of Mr. Flanagan 
and Mr. Poemoceah.** 

As to the decedent’s mental competency to execute a 
valid will, Mr. Monetathchi stated: 


Q: You have stated heretofore that you have been 
acquainted with Wook-kah-nah all of your life? 
: Yes, 


SIA 83. 
Old: 


“This entire testimony is found in intervenors’ Exh. I-10-A, 
pp. 9-16, JA 204-12, 


“1 JA 204-07, 
“JA 207. 
“JA 207. 
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Q: In your opinion, from your personal knowledge 
and your personal acquaintance and your contacts 
with her and observation of her on February 20, 
1954 at the time she executed this will did you have 
en as to her mental capacity to execute this 
will? 

A: Yes. 

Q: What was your opinion as to her capacity to 
make this will? 

A: I believe that she was mentally sound—that is 
my personal opinion, mentally she was sound from 
my own observation. 

Q: Would you say that she knew or had knowl- 
edge of the result of her acts in making this will in 
the disposition of her property? 

A: I would say she did. 

Q: Ever, during any time that you have known 
her, and particularly on the day she executed the will 
did anyone or any person attempt to influence her 
in the making of this will? 

A: Not to my knowledge. 

Q: Would you say she was calm, cool, and had 
control of her mental faculities [sic] when she ex- 
pressed her desires and wishes as to the dispos[i]tion 
of her property as interpreted by you and declared 
this to be her last will and testament| ?] 

A: I believe so. 

Q: Could you tell the Court any other impressions 
about Wook-kah-nah with reference to her ability to 
think and carry on conversation in her own language 
and knowing what was going on around her? 

A: I believe that considerating her handicap physi- 
cally, and my own observation and contact with her 
that she was mentally alert—I would like to say this, 
that I don’t know whether she realized the value of her 
money or the amount, because, even I, cannot think 
of thousands and thousands of dollars—I don’t know 
whether she really realized her wealth ; that is my 
personal opinion. 

Q: But you do think that she knew what she 
wanted to do with her property and was not in- 
fluenced by someone else? 

A: I sincerely believe that.** 


4* JA 207-08. 
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Testimony of Silcott Poemoceah ** 


Mr. Poemoceah also witnessed the decedent’s will. He 
identified his signature to the will executed by Wook- 
Kah-Nah on February 20, 1954, and testified that the de- 
cedent executed her will in his presence and the presence 
of Mr. Flanagan and Mr. Monetathchi,** He further testi- 
fied that he understands the Comanche language and that 
Mr. Monetathchi correctly interpreted the decedent’s 
wishes concerning the disposition of her property to Mr. 
Flanagan who then had this typed up.‘ 


Concerning the decedent’s mental capacity to execute 
a valid will, Mr. Poemoceah testified: 


Q: You have known Wook-kah-nah for a long 
period of time? 

> Yes. 

Q: On that day, February 20, 1954, is it your 
opinion that Wook-kah-nah .. . had the mental ca- 
pacity to make a will? 

A: Yes. 

Q: During the time that you were with her on 
this day and up to the time she affixed her signature 
to that will did anybody try to influence her in the 
making of that will? 

: No. 

Q: Is it your opinion that the will reflects the 
wishes of Wook-kah-nah as to the disposition of her 
property on February 20, 1954? 

A: Yes. 


Q: In your opinion did Wook-kah-nah know the 
results of her acts or what she was doing when she 
made this will? 

A: Yes.** 


“This entire testimony is found in intervenors’ Exh. I-10-A, 
pp. 16-20, JA 212-17, 


46 JA 213-14, 
47 Id, 
48 JA 214. See also, JA 215. 
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Testimony Submitted By The Proponents 
To Wook-Kah-Nah’s Will 


Testimony of Funston Flanagan ” 


Funston Flanagan, ar, attorney of Walters, Oklahoma 
(home of the decedent) and guardian for Wook-Kah- 
Nah’s unrestricted estate,” testified that he prepared the 
decedent’s last will and testament in exact compliance to 
her wishes as made known to him through the inter- 
preters, Edgar Monetathchi and Silcott Poemoceah, who 
also witnessed the will.*! 


Mr. Flanagan further testified that, from his obser- 
vations of the decedent, she was mentally competent to 
make a will, she knew the extent of her holdings and 
property, knew her property was valuable and that she 
understood what disposition she was making of her real 
and personal property.** Mr. Flanagan also stated that 
Wook-Kah-Nah preferred her two youngest children, Jane 


Asenap and Wilfred Tabbytite, over all her other chil- 
dren.** 


* This entire testimony is found in intervenors’ Exh. I-10, pp. 
3-14, JA 84-96. 


*° See Exh. I-10, pp. 3-4, JA 84-85, as to limited function of the 
guardian in connection with the unrestricted estate. 
The Secretary found: 


It was stated by the guardian that he did not manage the 
decedent’s properties but carried out the division of money 
received from her Indian money account, as had been duly 
agreed upon by the decedent and was approved by the Area 
Director. JA 76. 

It is well established by the courts that adjudication of testa- 
tor’s incompetence to manage property is to be considered in the 
determination of testamentary capacity, but such evidence is not 
conclusive. Jn re Wheeling’s Estate, 198 Okla. 81, 175 P.2d 317 
(1946) ; In re Shipman’s Estate, 184 Okla. 56, 85 P.2d 317 (1938); 
In re Nitey’s Estate, 175 Okla. 389, 53 P.2d 215 (1935). 

JA 86-87, 

*2 JA 87-88, 90-91, 94-95, 


3 JA 88-89, 95. 
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Testimony of Dr. Henry C. Smith * 


Dr. Henry C. Smith, the decedent’s physician for many 
years continuing until her death, testified that Wook-Kah- 
Nah was alert, had capacity to know what she was do- 
ing and the results of her action, and was mentally com- 
petent to execute a will as of February 20, 1954, 


Remaining Witnesses for Proponents 


The five remaining witnesses testifying for the pro- 
ponents of Wook-Kah-Nah’s wil] were Benjamin Per- 
mamsu_ (decedent’s half-brother) ,°* Wilfred Tabbytite 
(Wook-Kah-Nah’s son, now deceased) »” Jane Asenap (de- 
cedent’s daughter) ,** Hollis Asenap (decedent’s son-in-law 
and husband to Jane Asenap*” and Kye Yackeyonny 
(knew decedent about 34 years and not related to her) .° 

These witnesses testified that, at the time Wook-Kah- 
Nah executed her last will and testament, she was aware 
of the nature and extent of her property and objects of 
her bounty, knew her children and those she desired to 
favor, that she was mentally competent to execute a will 
and that she was not unduly influenced.“ 


‘4 This entire testimony is found in intervenors’ Exh, I-10, pp. 
15-20, JA 97-102. 


55 JA 98-99, 
°6 Benjamin Permamsu’s entire testimony is found in interven- 
ors’ Exh. I-10, pp. 32-36, JA 116-19. 


** Wilfred Tabbytite’s entire testimony is found in intervenors’ 
Exh. I-10, pp. 37-47, JA 120-129. He was the husband of Frances 
Tabbytite and father of Sharrod Tabbytite and Brenda Tabbytite, 
minors, intervening defendants-appellants in this case. 


*8 Jane Asenap’s entire testimony is found in intervenors’ Exh. 
1-10, pp. 48-61, JA 129-41, 


*” Hollis Asenap’s entire testimony is found in intervenors’ Exh. 
1-10, pp. 62-67, JA 142-47. 

°° Kye Yackeyonny’s entire testimony is found in intervenors’ 
Exh. I-10, pp. 125-27, JA 199-202, 

* Benjamin Permamsu: 


Q. Did she [decedent] know she had oil on some and not on 
some [of her property]? 


*1 Cont’d 

A. Yes. 

Q. Did she know the value of that with oil on it, and of 
that without oil? 

A. Yes. 

Q. What was your opinion with respect to that? Did she 
understand that the property on which she had the oil on was 
more valuable than that she had no oil on? 

A. Yes. 

Q. Did you ever discuss money matters with her? 

A. No. 

Q. Did she seem to know anything about the value of prop- 
erty? 

A. Yes. 

Q. Did she know her children? 

A. Yes, 

Q. In your opinion did she know who she wanted to give 
her property to? 

A. She told me Wilfred and Jane. (JA 117-18.) 

* * * * 


Q. In your opinion, when she made this will on February 
20, 1954 disposing of her property, she knew the results of 
her actions and knew what she was doing? 

A. Yes, sir. 


* * * * 

Q. In your opinion was she competent to know what she 
was doing enough to make a will? 

A. Yes. (JA 119.) 

Wilfred Tabbytite: 

Q. In your opinion, was she capable of executing a will and 
disposing of her real and personal property as of February 20, 
1954? 

A. Yes, she knew what she was doing. 

* * * * 

Q. What was the reason your mother left you and Jane the 
oil producing land? 

A. We was the youngest and didn’t have any land before. 
Because all the rest had interest in oil wells themselves. I 
think 9 wells on the one right next to us, the Homovich place. 

* * * * 

Q. What do you think with respect to her mental facul- 
ties as of 1954? 

A. They were good until her death. 

Q. You think she knew what she was doing at all times? 

A. She sure did. 


* Cont’d 
Q. In your opinion she knew what she was doing with her 
property ? 
A. Yes. (JA 123-24.) 
Jane Asenap: 


A. That is right, 
Q. Is it your opinion that she was competent on or about 
February 20, 1954, when she made this will? 
A. Yes. 
Q. Do you have 4n opinion as to whether or not she know 
[sic] the results of the disposition of her property ? 
A. Yes. 
Q. She did know what she was doing? 
A. Yes. 
Q. Did you influence her in any way in disposing of her 
property ? 
A. No. (JA 131-32.) 
* * * * 
Q. In your opinion did she know the value of land? 
A. Yes. 
Q. Did she know that the land on which the oil wells were 
was more valuable than those not producing? 
A. Yes, she did. (JA 133-34.) 
* * * * 


[By the Examiner]: 


Q. Did you ask your mother to make this will of February 
20, 1954? 

A. No, I didn’t know a thing about the last will she made. 

Q. Did your mother tell you whether she had made the will 
leaving you and Wilfred her allotment ? 

A. I knew nothing about it until her death. 

* * * * 

Q. Do you know why she gave you and Wilfred the bulk of 
her property in this will of February 20, 1954? 

A. Because we didn’t have any property at all, (JA 139-40.) 

Hollis Asenap: 


Q. In your opinion did she understand about her property? 
A. Yes. 

Q. Did she know where the different farms were located? 
A. She did. 

Q. Which farms were producing and which were not? 


*! Cont’d 
A. That is right. 
Q. Did she know oil and which didn’t have oil on it? 
A. She certainly did. 
Q. Would she discuss with you these properties and the 
incorne from these properties? 
A. On various occasions. 
Q. Did she ask your advice on the leasing of land? 
A. No, sir, she did her own leasing. (JA 143.) 


* * * * 


Q. Did you have occasion to talk and hear her talk in 
Comanche to other people? 
A. Yes. 
Q. In your opinion did she have a good grasp of her mental 
faculties and seem to know what was going on around her? 
A. She sure did. 
Q. What is your opinion with respect to her competency to 
make a will? 
A. She certainly knew what she was doing up until her 
death. 
Q. When this will was made on February 20, 1954, it is 
your opinion that she knew what she was doing? 
A. She sure did. 
- Did she know all her children? 
. Yes. 
- And up until the time of her death? 


A. Yes, sir. 
* * * * 


Q. You think, it is your opinion, that at the time this will 
Was made on February 20, 1954 by Wook-kah-nah, she knew 
the results of her actions in executing this will? 

A. Yes, sir. (JA 145-46.) 


Kye Yackeyonny: 

Q. In your opinion was she a normal person, outside of not 
having eyesight? 

A. Yes. 

Q. It was your opinion, on that date in the latter part of 
1953, she had the mental capacity to make a will and dispose 
of her property? 

A. I believe so. 

Q. Did you have any difficulty in conversing with her in 

Comanche? 

A. No. 

Q. Did she readily understand you? 

A. Yes. (JA 201.) 
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Testimony Submitted By The Protestants To 
Wook-Kah-Nah’s Will 


Testimony of Lyle R. Griffis 


It is significant to note that the testimony of a well- 
qualified witness for the protestants to Wook-Kah-Nah’s 
will, Mr. Lyle R. Griffis, attorney for the Department of 
Interior, located with the Area Office at Anadarko, Okla- 
homa, (who had previously consulted with decedent con- 
cerning a will) could only be construed as favorable to 
the proponents of the will, thus establishing the validity 
of the decedent’s will and supporting the Secretary’s de- 
cision in admitting it to probate. Pertinent portions of 
his testimony follow: 


[Cross-Examination] : 


Q. Do you recall the time when the matter was 
discussed with the Area Director regarding the ad- 
visability of having a guardian appointed for Wook- 
kah-nah? 

A. The Area Director had discussed that with me. 

Q. That came about largely because of this ex. 
penditure from her account? 

A. That was the primary reason. 

Q. This information was conveyed to the heirs— 
the daughters and sons of Wook-kah-nah? 

. Yes. 

Q. And thefy] knew it was the desire of the 
Agency that she have a guardian to look after her 
business affairs? 

A. Yes. 

Q. And that was the sole and primary purpose for 
having a guardian appointed? 

A. To conserve her money and prevent further 
dissipation. 


* * * * 


Q. Now, Mr. Griffis, you stated that she had been 
in 1951 to you[r] office and requested that you assist 


® This entire testimony is found in intervenors’ Exh. I-10, pp. 
21-31, JA 102-15. 
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her in making a will and that you had interpreters 
to interpret her desires as to distribution of her 
property? 

A. That is correct, as to the time, that is my best 
recollection. 

Q. It is your observation at that time that she had 
a fairly good knowledge of the property she owned? 

A. Yes, I think she did. 

Q. And you say that she knew who her children 
were? 

A. Yes. 

Q. And that she knew the disposition of the prop- 
erty she wanted to make? 

A. Yes, she did. 


[Re-Direct Examination]: 


Q. As far as you are concerned, her menta] capac- 
ity was the same in 1954 as it was in 1951, I sup- 
pose? 

A. I would say that was essentially right. 

Q: And 1951 was your first acquaintance with 

er? 

A. Yes. 


[By the Examiner]: 


Q. Was there any indication to you that she was 
incompetent? 

A. No. 

Q. In 1951 when she made this will, did she know 
the extent of her holdings? 

A. She appeared to me. I didn’t know what her 
holdings were and I armed myself with a list of her 
property. I would tell her that she had such and 
such an interest in the allotment of so and so, and 
ask her, “Do you remember that”. She would say 
“Yes”, and she would tell who to leave it to, 

Q. ae she remember that property? 

A. Yes. 


Q. And she knew to whom she wanted it to go? 


°3 JA 107, 109. 
“JA 111. 
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A. Yes, she knew her property and the extent of 
her bounty. 

Q. Do you know whether or not she executed any 
it to property from the year of 1951 until she 

ied? ’ 

A. I know of two instances where she came to the 
office and stated that she had some home buildings or 
outside buildings located on some of her property that 
were deteriorating and that she wished to give them 
to some of her children and have them moved off 
where they could use it. That request was made of 
the Agency and she stated they were available and 
arrangements should be made for them to be removed. 
That was during her lifetime, so that was a valid 
passage of title to the persons getting it. 

Did you consider that she had the mental ca- 
pacity to understand that? 

A. Yes, she knew where the houses were and who 
she wanted to have them." 

Q. As I understand your testimony, in your opin- 
ion the decedent, Wook-kah-nah, was, I believe, in 
the same mental condition in February of 1954, when 
she made this last will, as she was when you made 
a will for her in 1951? 

A. I believe there was no change. 

Q. In 1951 when you made the will, it was your 
opinion that she was competent to execute a will? 

A. There was nothing that occurred when she was 
in my office to indicate otherwise.** 


Testimony of Bessie Karty” 


The testimony of Bessie Karty, one of the protestants 
to Wook-Kah-Nah’s will and a present plaintiff-appellee, 
can only be construed as further support of the Ex- 
aminer’s finding in favor of the will. Bessie Karty testi- 


JA 112-13. 
66 JA 113-14. 


‘7 This entire testimony is found in intervenors’ Exh. I-10, pp. 
68-77, JA 148-56. 
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fied that she was the daughter of Wook-Kah-Nah and a 
beneficiary under her will. She further testified as fol- 
lows: 


EXAMINER: 


Q. aa want a share in the minerals? 
. Yes. 

Q. Under the will you wouldn’t. The other chil- 
dren share in what money she had in her account 
subject to the payment of claims. Do you under- 
stand that? 

A. Yes. 

Q. Understanding that do you want this will ap- 
proved or disapproved? 

A. Approved. 

Q. Do you understand you will get no income from 
her allotment after the will is approved? 

A. The land part I don’t care about. 

Q. You think you should come in one [sic] the 
income? 

A. Yes. 

Q. In reality, you do object to that will? 

A. Yes.** 


* * * * 


Q. In your opinion did your mother have sufficient 
mental capacity to make a will in February of 19542 
A. Yes. 
Q. You think she did have? 
A. Yes, she knew what she was going to do. 
Q. You think she knew what she was doing? 
. Yes, 
Q. Did she know what land she owned? 
Yes. 
Q. And knew who her relatives were? 
Yes. 


Q. In your opinion did anybody influence or try to 
influence her to get her to make a will? 
A. Not that I know of. 


JA 151-52. 
© JA 155-56. (Emphasis added.) 


oo 
Testimony of George Homovich * 


George Homovich was one of Wook-Kah-Nah’s sons.” 
Here again, we have an active protestant to the decedent’s 
will who testified before the Examiner that his mother, 
Wook-Kah-Nah, was in her right mind,** knew what she 
was doing when she disposed of her property by will ™ 
and thought her to have “sufficient mental capacity to 
make a will and . . . know who she wanted to give her 
property to’’.7# 


He further testified that he knew of no one that in- 
fluenced his mother to make the will.” Although George 
Homovich testified he wanted the will broken it is most 
interesting to note the reasons he gives for this: 


Q. Do you know what is in the will? 

A. Yes, I want it broken. 

Q. I thought you told Mr. Hill that you wanted it 
approved? 

A. I didn’t understand him, I want the will broken. 


Q. Why 


A. Because I want some of that money, isn’t that 
@ pretty good reason. 

Q. Is that the only reason? 

A. I don’t want the land, I just w[an]t some of 
that money. 


* * * * 


Q. Your only reason for wanting the will broken 
is that you want to get some of the money, is that 
right? 

A. Only reason.7* 

© This entire testimony is found in intervenors’ Exh. I-10, pp. 
78-82, JA 157-61. 


He is now deceased and survived by his widow, Ester Homo- 
vich, a plaintiff-appellee to this action. 


72 JA 158, 

3 JA 159. 

74 JA 159-60. 

7° JA 160. 

76 JA 159, (Emphasis added.) 
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Testimony of Laurence Tomah” 


Laurence Tomah testified that he was acquainted with 
the decedent, Wook-Kah-Nah, and continued as follows: 


Q. Do you have an opinion as to whether or not 
she was mentally able to make a will and disposed 
[sic] of her property and oil production? 

Yes, sir. 

Q. What is your opinion as to her ability? 

A. I think she was able to dispose of it, whatever 
she does. I don’t know what condition she was in at 
the time she made the will. The last time I talked to 
her was 6 years ago and her ability was all right.” 


Testimony of Eula Sue Kaniatobe * 


Eula Sue Kaniatobe, a party plaintiff-appellee to this 
suit and daughter to the decedent, testified in effect that 
her mother was not competent to execute the will in ques- 
tion. A review of her testimony will reflect many con- 
tradictory statements; especially how much her mother, 
the decedent, could understand. It is interesting to note 
her reasons for challenging the will—none of which goes 
to the issue of making a valid will." 


Testimony of Blanche Le Barre * 


Blanche Le Barre testified for the protestants that 
Wook-Kah-Nah was her aunt and that she knew the dece- 
dent ever since she could remember. In no part of her 
testimony does Blanche Le Barre dispute the competency 
of Wook-Kah-Nah to make a valid will. 


** This entire testimony is found in intervenors’ Exh. I-10, pp. 
84-86, JA 162-64. 


JA 163. 


79 This entire testimony is found in intervenors’ Exh. I-10, pp. 
87-100, JA 164-77. 


“° See especially, JA 174, 175. 


‘t This entire testimony is found in intervenors’ Exh, I-10, pp. 
101-102, JA 177-79. 
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Testimony of Molly Pewewardy *: 


Molly Pewewardy testified that Wook-Kah-Nah was her 
aunt and that she was well acquainted with her. The 
apparent purpose for introducing this testimony was an 
attempt, by the protestants, to establish that the dece- 
dent was not competent to execute the will in question. 
In this respect, the protestants failed, since Mrs. Pewe- 
wardy stated that she had no opinion as to whether or 
not the decedent had the mental capacity to make a will 
on February 20, 1954.* 


Testimony of Kate Karty * 


Kate Karty testified that she is the mother of the 
husband to Bessie Karty (Bessie Karty is one of the 
plaintiffs-appellees in this action). A portion of her testi- 
mony follows: 


. You talked to her before February of 1954? 
es. 


. Did she understand you after that? 

. Yes. 

. She knew what was going on around her, didn’t 
she? 

. She knew. 


* * * * 


Q. Do you know what mental capacity means, 
Kate? 

A. Yes. 

Q. Kate, if I asked you if Wook-kah-nah was a 
normal person, would you understand what I mean? 


“This entire testimony is found in intervenors’ Exh. I-10, pp. 
103-07, JA 179-84. 


"See JA 183: 


Q. You don’t know whether or not she had the mental ca- 
pacity to make a will on February 20, 1954? 
A. I don’t know. 


This entire testimony is found in intervenors’ Exh, I-10, pp. 
108-12, JA 184-89, 
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A. She was all right and normal. 

Q. You say that Wook-kah-nah was normal? 

A. As long as I knew her she was normal. Up 
until approximately 4 months of the time of her 
death, she became to be on the unhealthly side.** 


Testimony of Maud Red Elk * 


Maud Red Elk, one of the plaintiffs-appellees in this 
Suit, testified that she was the daughter of Wook-Kah- 
Nah. Following is the pertinent portion of her testimony 
and, again, it is interesting to note the reason for 
challenging the decedent’s will: 


Q. Did you try to influence her in making the 
ill? 


Ww. 

A. No. 

Q. Did Bessie? 

A. I don’t know that. 

Q. Did Jane? 

A. I don’t know that, I was never around Jane. 

Q. Do you know what I mean if I say a person is 
normal? 

A. Yes. 

Q. Besides being blind, would you say that Wook- 
kah-nah was a normal Indian woman? 

A. I guess she was to a certain extent. 

Q. You couldn’t say that she was insane or crazy? 

A. Mr. Hill, she wasn’t crazy. 


* * * * 


Q. Maud, do you want the Examiner to approve or 

disapprove this will? 
. Disapprove. 

Q. Why? 

A. All her children should share equally in all her 
property. 

Q. Is that the only reason? 

A. Isn’t that reason enough? * 


% JA 187-88. 


‘6 This entire testimony is found in intervenors’ Exh. I-10, pp. 
113-20, JA 189-95. 


“7 Exh. I-10, pp. 118, 120, JA 194, 195. (Emphasis added.) 
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Testimony of Linn Tahkof per ** 


Linn Tahkofper testified that she was a half-sister to 
the decedent, Wook-Kah-Nah, but that she did not visit 
with her too often. She testified that the decedent was not 
very bright, but could give no opinion as to competency 
to execute a will,’ 


The review of all the testimony above, supra, (in 
cluding the transcript of the testimony of the two attest- 
ing witnesses to the decedent’s will which was before 
the Examiner by stipulation), includes every witness that 
testified before the Examiner of Inheritance. It becomes 
quite clear, then, that the decision of the Secretary of 
the Interior, in approving the decedent’s wil] dated Feb- 
ruary 20, 1954 (JA 22) and admitting it to probate, was 
based upon substantia] evidence. Therefore, this Court 
should affirm the Secretary’s determination. 


The Substantial Evidence Test Is Met 


An administrative agency’s decision on a question of 
fact is final and binding on a court where there is reason- 
able support in the evidence.” “Reasonable support” 
means a finding of substantia] evidence based on the 
record as a _ whole.” Substantial evidence is “such 
relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” *? The rea] question to 


‘“ This entire testimony is found in intervenors’ Exh. I-10, pp. 
121-24, JA 196-99, 

“JA 196-97. 

°° Botchford vy, Comm’r, 81 F.24 914 (9th Cir. 1936), 

*' Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951). 

* Universal Camera Corp. v. NLRB, supra, at 487; Consolidated 
Edison Co. v. NLRB, 305 US. 197, 229 (1938), 


The extent of the Secretary of the Interior’s investigation and 
knowledge of the points decided or the methods by which he 
reached his determination are not open to inquiry by the 
courts. De Cambra v, Rogers, 189 U.S. 119, 122 (1903), 


38 


be answered on review is whether, on the record, the Sec- 
retary could reasonably make the finding. 


Under the substantial evidence test, there exists a 
presumption that the agency is correct because of its 
experience in the special field. The task of the reviewing 
court is not to guarantee the correctness of the agency’s 
decision, but, rather, to review the decision to see that it 
is consonant with the law. 


Recently, this Court has made two pronouncements 
concerning this subject of review, In Montana Power Co. 
v. FPC,"* it was stated: 


- - . Our task is simply to ascertain whether the 
idence as a whole affords a basis for the Commis- 
, isi ess of what we may think its 
regardless of whether we might 
nt conclusion. 
Again, in the case of Morgan vy. Udall, No. 16,367 
(decided July 5, 1962), this Court held: 


Intervenors respectfully submit that the determination 
of the Secretary of the Interior in approving the de 


“== (US App:D:C,, ——, ——, 298 F.2d 335, 340 (1962). 

** Reported in 90 Wash.L.R. 1209 (August 3, 1962). 

Id. at 1211. And in Hayes vy, Seaton, 106 U.S.App.D.C. 126. 
270 F.2d 319 (1959), this Court held that: 


The judicial function is exhausted when there is found to be 
a rational basis for the conclusions approved by the adminis- 
trative body. 106 U.S.App.D.C. at 128, 270 F.2d at 321. 


See also, Shields vy. Utah Idaho R.R. Co., 305 U.S. 177, 185 
(1938), supra, p. 15, and fn. 24. 
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g& it to probate, is supported by 
ased upon the whole record and 
red in not granting intervenors, 
motions for summary judgment, 


POINT IV 


THE DISTRICT COURT ERRED, AS A MATTER OF 
LAW, IN DENYING INTERVENORS’ AND DEFEND.- 
ANT’S MOTIONS FOR SUMMARY JUDGMENT, SINCE 
AN ORDER OF THE SECRETARY OF THE INTERIOR 
APPROVING THE WILL OF A COMANCHE INDIAN 
PURSUANT TO SECTION 2 OF THE ACT OF JUNE 25, 
1910, 36 STAT. 856, AS AMENDED BY THE ACT OF 
FEBRUARY 114, 1913, 37 STAT. 678, 25 U.S.C. § 373, IS NOT 
SUBJECT TO JUDICIAL REVIEW. 


The court below lacks the jurisdiction or power to 
set aside a determination of the Secretary of the Interior 


approving the will of the decedent, Wook-Kah-Nah, and 
ordering distribution of her estate, since Congress has 
provided that the action of the Secretary, or his delegated 
agent, in approving or disapproving the will of a Co- 
manche Indian devising trust or restricted property is 
final and conclusive. 


Prior to 1910, the Comanche Indians had no right to 
dispose of trust and restricted property by will, However, 
by the Act of June 25, 1910," amended by the Act of 
February 14, 1913," Congress gave those Indians the 
right to dispose of such property by will. 


The intent of Congress in enacting Section 2 of the 
Act of June 25, 1910, as amended by the Act of February 
14, 1913, was to vest final and conclusive authority in 


°6§ 2, 36 Stat. 856 (1910), 25 U.S.C. $373, infra, Appendix A. 
°? 37 Stat. 678 (1913), 25 U.S.C. § 373, infra, Appendix A. 
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the Secretary to approve Indian wills. Section 1 of the 
Act of June 25, 1910, provides: 


. . . the Secretary of the Interior, upon notice and 
hearing, under such rules as he may prescribe, shall 
ascertain the legal heirs of such decedent, and his 
decision thereon shall be final and conclusive." 

This “final and conclusive” language does not expressly 
appear in Section 2 of the Act. It appears that because 
of this omission this Court in Homovich v. Chapman” 
held that the Secretary’s action in respect to wills was 
reviewable, stating: 

We think it plain that, if Congress had meant that 
the decisions in Section 2 should be final and con- 
clusive, it would have said so... 

We submit there was good congressional purpose in 
leaving out the express words “final and conclusive” and 
that the omission of those words is consistent with its 
intent to give finality to the determination of the Secre- 
tary of the Interior. 


Under Section 1 of the 1910 Act,” the sole function 
of the Secretary was to determine the factual question 
of who the existing heirs were. 


In connection with Section 2, however, the Secretary is 
given authority (1) to approve wills, and (2) cancel 
approval of a will if within one year of the death of a 
testator it is discovered that there has been fraud in 
connection with the execution or procurement of the 
will.?”? 


$1, 36 Stat. 855 (1910), 25 U.S.C. § 372, infra, Appendix A. 
(Emphasis added.) 


°° 89 U.S.App.D.C. 150, 191 F.2d 761 (1951), 

%0° Id., 89 U.S.App.D.C. at 153, 191 F.2d at 764. 

201 § 1, 36 Stat. 855 (1910), 25 U.S.C. § 372, infra, Appendix A. 
12 § 2, 37 Stat. 678 (1913), 25 U.S.C. § 373, infra, Appendix A. 
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Nevertheless, the C 


finality to the Secretary’s functions Once performed within 
the framework of the statute. 


In Homovich y. 
ing it 


ongressional purpose was to give 


The reason Congress made the determination of heirs 
under Section 1 of the 1910 Act final and conclusive was 
to afford i i 


_MR. FITZGERALD. 


Would it not be better to 
give some remedy in th 


€ court; have a court de- 
** Act of June 25, 1910, 36 Stat. 855 (P.L. 313). 
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ee as to who the heirs of any Indian might 
e? 

MR. BURKE of South Dakota. My observation 
has caused me to believe that it is not a desirable 
method of determining titles... 


The same reasons which inspired Congress to make 
Section 1 of the 1910 Act final and conclusive also apply 
to Section 2. Obviously, if Congress intended the deter- 
mination of heirs by the Secretary as to property not 
disposed of by will, to be final and conclusive in order 
“to settle title” and make the property marketable, it also 
intended the approval of a will by the Secretary to be 
final for the same reason, unless within one year it was 
set aside for fraud, the only basis for setting aside an 
approved will. If the action of the Secretary of the 
Interior in approving or disapproving wills is not final 
and conclusive under such conditions, then there is no 
way that a purchaser could ascertain whether he was 
obtaining a good title since there would be no way for 
him to make sure that at some time in the future a 
claimant would not institute an action in court for the 
review of the action of the Secretary. 


The Congressional debates also bear out this “finality” 
contention that Congress intended the Secretary to have 
the last word under Section 2, as to the approval or dis- 
approval of wills. Concerning Section 2 of the Act of 
1910, the House had this to say: 


MR. COX of Indiana. Mr. Chairman, what is the 
gentleman’s opinion as to whether or not the proviso 
contained in section 2 does not place the complete 
power of the will in the hands of the Commissioner 
of Indian Affairs? 


MR. BURKE of South Dakota. The Commissioner, 
of Indian Affairs and the Secretary of the Interior, 
of course, would not favor the provision permitting 


104 45 Cong. Rec. 5811-12 (May 4, 1910). (Emphasis added.) 
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Indians to make wills unless the making of them 
were subject to the approval of the department, 

MR. COX of Indiana. Under the proviso as it now 
exists in Section 2, does it not place complete power 
in the hands of the Secretary of the Interior and 
the Commissioner of Indian Affairs over the will of 
ame with absolute power to revoke the Indian’s 
will: 

MR. BURKE of South Dakota. I think 0.1: 


It becomes 


ox 


statutory power to set aside the will 
within one year for fraud in the execution or procure- 
ment of the will. Any contrary interpretation would 
i Congress expressly hoped to ultimately 
achieve—the passing of merchantable title in property. 


The Congressional intent concerning Section 2 of the 
1910 Act, as amended by the 1913 Act, was firmly 
enunciated by the Supreme Court of the United States 
in Blanset v. Cardin where that Court held: 


In the present case th 
cancelled 


elled “th 
ed “to be issued 


- ; . it was the intention of Congress that this class 
of Indians should have the right to dispose of prop- 
erty by will under this act of Congress... provided 
such wills are in accordance with the regulations 


05 45 Cong. Rec. 5812 (May 4, 1910), (Emphasis added.) 
106 256 U.S. 319 (1921). 
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and meet the approval of the Secretary of the 
Interior... 3% 


In Hanson v. Hoffman,’ the Court made it quite clear 
that the Secretary’s action as to approval of wills was 
exclusively reserved for him, wherein it stated: 


And so long as the allotments and trust property re- 
mained under the administrative control of the 
Secretary of the Interior, he had exclusive jurisdic- 
tion to reconsider and inquire into and set aside the 
approval of the will.” 


It thus seems apparent that Congress, having by Sec- 
tion 2 vested in the Secretary final power to approve 
or disapprove wills, the courts lack the jurisdiction or 
power to review or control his action. 


POINT V. 


THE DISTRICT COURT ERRED, AS A MATTER OF 
LAW, IN DENYING INTERVENORS’ AND DEFEND- 
ANT’S MOTIONS FOR SUMMARY JUDGMENT, SINCE 
THE SECRETARY OF THE INTERIOR CORRECTLY 
HELD THAT CERTAIN SUMS IT WRONGFULLY PAID 
AS INCOME TAXES TO THE FEDERAL GOVERNMENT 
AND OKLAHOMA TAX COMMISSION FROM THE DE- 
CEDENT’S RESTRICTED (TRUST) ACCOUNT, CONSTI- 
TUTE RESTRICTED (TRUST) PROPERTY, WHEN RE- 
COVERED, SUBJECT TO THE PROBATE JURISDIC- 
TION OF THE EXAMINER OF INHERITANCE. 


The Secretary of the Interior wrongfully paid out 
of decedent’s restricted account in excess of $187,000 in 
income taxes to the federal government, and approxi- 
mately $6,000 in income taxes to the Oklahoma Tax 


107 Td. at 326-27. (Emphasis added.) 
8 113 F.2d 780 (10th Cir. 1940). 
709 Td. at 790. (Emphasis added.) 
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Commission.’” Refunds to recover these sums were filed 
and the Secretary has held that any refunds recovered on 
these taxes, wrongfully paid, should be returned to the 
restricted account subject to the probate jurisdiction of 
the Examiner of Inheritance. Plaintiffs contend that the 
Secretary erred in this decision and that such refunds 
should be declared unrestricted property. Intervenors 
submit the Secretary was correct, 


The restricted property herein involy 
erty held by the Secretary as trustee, I 
law that trust property, 
posed of by the trustee, 
returned to its original tr Where such trust 
ted by the trustee, the 
iable and accountable for 
of whether the conversion 
Since the trustee would be 
ngfully converted (or, as in 
neously paid out for income 
Se sums, when traced and 
recovered, are returned to their original trust or restricted 
status. 


™0 Under the rule of Squire v. Capoeman, 351 U.S. 1 (1956), 
the income here involved was not taxable. 


™1 See, generally, 54 Am.Jur., Trusts §$ 248, et seq. (1945): Re- 
statement, Trusts, § 202 (1935). 


2 B.g., Oliver y. Piatt, 44 U.S. (3 How.) 333 (1845) ; Standard 
Oil Co. v. Hawkins, 74 F. 395 (7th Cir. 1896); 54 AmJur., Trusts 
§ 253 (1945) ; Restatement, Trusts § 202 (1935). 


Where the trustee makes an unauthorized conversion, trans- 
fer, or encumbrance of trust property or funds, the beneficiary 
of the trust may elect to hold the trustee Personally liable and 
accountable for his breach of trust, whether such unauthorized 
transaction is throuzh design or crror. ... His liability for 
Property that he wrongfully transfers to another or other- 
wise converts embraces liability for the property in its condi- 
tion at the time of the conversion or for its value in money at 
that time, and on his accounting he is chargeable with such 
liability with interest. 54 Am.Jur., Trusts § 253 (1945). 
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It is stated in American Jurisprudence that: 


; he merely 
feror, and becomes cha 
the trust to the same 
chargeable before the t 


It becomes quite clear, then, that when the tax collect- 
ing agencies wrongfully received those moneys from the 
trustees of Wook-Kah-Nah’s restricted estate as payment 
for income taxes, they were mere transferees, standing 
in the shoes of the Secretary of the Interior and were 
chargeable as trustees, as was the Secretary. The sums, 


being wrongfully paid, never lost their restricted status, 
Once impressed with the trust those sums remained trust 
or restricted property upon their recovery.'* 


It is submitted, therefore, that the Secretary of the 
Interior correctly decided that those sums wrongfully paid 
from decedent’s restricted account as income taxes to the 
federal government and the Oklahoma Tax Commission 
constitute restricted property, when recovered, and sub- 
ject to the probate jurisdiction of the Examiner of 
Inheritance. 


354 Am.Jur., Trusts § 254 (1945). (Emphasis added.) 
114 Cf., Ward v. United States, 1389 F.2d 79, 82 (10th Cir. 1943), 


47 
CONCLUSION 


The court below erred, as a matter of law, in denying 
intervenors’ and defendant’s motions for summary judg- 
ment. Therefore, this Court should reverse the district 
court’s order denying intervenors’ and defendant’s motions 
for summary judgment and enter an order dismissing 
plaintiffs’ complaint and upholding the decision of the 
Secretary of the Interior. 


Respectfully submitted, 


ROBERT W. BARKER 
ANGELO A. IADAROLA 
of 


WILKINSON, CRraGUN & BARKER 
1616 H Street, N.W. 


Washington 6, D. C, 
NAtional 8-4400 


Attorneys for Appellants in 
No. 17,078 


OCTOBER 10, 1962 
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APPENDIX A 
Statutes and Regulations Involved 


Section 1 of the Act of June 25, 1910, 36 Stat. 855-56: 


Be it enacted b 
sentatives of the 


retary of the 
under such rules 
the legal heirs of 


decedent; r more of the heirs 


to be incom in his discretion, cause 
such lands t d 


Interior: Provided furt 
two of this Act shall 
Oklahoma. 


Section 2 of the 1910 Act as amended by the Act of 
February 14, 1913, 37 Stat. 678-79, 25 U.S.C. § 373: 


That any persons of the age of twenty-one years 
having any right, title, or interest in any allotment 
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held under trust or other patent containing restric 
tions on alienation or individual Indian moneys or 
other property held in trust by the United States 
shall have the right prior to the expiration of the 
trust or restrictive period, and before the issuance 
of a fee simple patent or the removal of restrictions, 
to dispose of such property by will, in accordance 
with regulations to be prescribed by the Secretary 
of the Interior: Provided, however, That no will so 
executed shall be valid or have any force or effect 
unless and until it shall have been approved by the 
Secretary of the Interior: Provided further, That 
the Secretary of the Interior may approve or dis- 
approve the will either before or after the death of 
the testator, and in case where a will has been ap- 
proved and it is subsequently discovered that there 
has been fraud in connection with the execution or 
procurement of the will the Secretary of the Interior 
1s hereby authorized within one year after the death 
of the testator to cancel the approval of the will, 
and the property .of the testator shall thereupon 
descend or be distributed in accordance with the 
laws of the State wherein the property is located: 
Provided further, That the approval of the will and 
the death of the testator shall not operate to termi- 
nate the trust or restrictive period, but the Secretary 
of the Interior may, in his discretion, cause the lands 
to be sold and the money derived therefrom, or so 
much thereof as may be necessary, used for the 
benefit of the heir or heirs entitled thereto, remove 
the restrictions, or cause patent in fee to be issued 
to the devisee or devisees, and pay the moneys to the 
legatee or legavees either in whole or in part from 
time to time as he may deem advisable, or use it for 
their benefit: Provided also, That sections one and 
two of this Act shall not apply to the Five Civilized 
Tribes or the Osage Indians. 


The pertinent portions of those regulations applicable 


in this case during the time in question are found in 25 
CFR § 81 (1949) and quoted below. 


1 These regulations have been revised and are now found in 25 
CFR §15 (1959). 
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25 CFR § 81.1 Administration of estates... . The 
wills of deceased Indians disposing of trust or re- 
stricted property shall be approved or disapproved 
by examiners of inheritance except as otherwise 
provided in the regulations in this part... . 


25 CFR § 81.2 Notice of hearings. Hearings to 
determine the heirs of deceased Indians or to probate 
their wills shall be conducted only after notice of the 
time and place of such hearings shall have been 
posted for 20 days in five or mor 


resident of a 
places in the 


The 
s in this part. as the 


persons interested in the estate of the deceased In- 
dian, including al] persons having claims or accounts 
against the deceased Indian, to be present at the 
hearing. It shall call upon presumptive heirs to bring 
with them to the hearing two disinterested persons 
who are acquainted with and have a direct knowledge 
of the family history of the deceased. The notice 
shall state further that the examiner of inheritance 
may, in his discretion, continue the hearing at an- 
other time and place to be announced at the original 
hearing. 


25 CFR § 81.10 Examination of witnesses. All 
witnesses shall be examined under oath, and their 
testimony shall be reduced to writing. Any interested 
party may cross-examine any witnesses. . a 
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25 CFR § 81.12 Wills, validity attested. No action 
shall be taken on the will of a deceased Indian until 
testimony shall have been taken as to the testa- 
mentary capacity of the decedent to execute the will 
and as to the circumstances surrounding its execu- 
tion. A reasonable effert shall be made to procure 
the testimony of the attesting witnesses to the will; 
or, if their testimony is not reasonably available, 
an effort shall be made to identify their signatures 
through other evidence. 


25 CFR § 81.15 Decision. The examiner of in- 
heritance shall, except as provided in $$ 81.20 and 
81.21, decide the issues of fact and law involved in 
the proceeding and shall incorporate his findings and 
conclusions in a decision. . . . Every decision ap- 
proving the will of an Indian shall state the devisees 
and legatees who take under the will and the par- 
ticular property which each is to receive, and shall 
construe any ambiguous provision of the will... . 


25 CFR § 81.17 Rehearing. (a) Any person who 
feels aggrieved by the decision of the examiner may 


file a written petition for rehearing within 60 days 
from the date of notice to the parties of the 
decision. . . . 


(b) If the examiner believes that proper grounds 
are not shown, the rehearing will be denied by the 
examiner, who will issue his order setting forth the 
reasons for the denial of the petition. . . . 


25 CFR § 81.19 Appeals. (a) Any person who 
feels aggrieved by the action taken by the examiner 
of inheritance on a petition for rehearing or a peti- 
tion for reopening may, within 60 days after the date 
of the notice of the action of the examiner on the 
petition, file with the examiner a notice of appeal 
to the Secretary. ... 
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QUESTIONS PRESENTED 


The Secretary of the Interior approved the will of a 
restricted Comanche Indian and treated as restricted trust 
funds tax refunds recovered from the United States and 
the State of Oklahoma which had been erroneously paid 
by the Secretary as income taxes on restricted trust funds. 
Appellees instituted this action seeking reversal] by the 
district court of the Secretary’s decisions. The court 
below denied the Secretary’s and interveners-appellants’ 
motions for summary judgment. The questions presented 
are: 


1. Whether the district court erred in refusing to 
decide the case on the administrative record before the 
Secretary, thus in substance granting a trial. 

2. Whether the Secretary’s decisions (approving the 
will of a restricted Comanche Indian and treating certain 


monies, erroneously paid by the Secretary as income taxes 
on restricted trust funds, as restricted trust funds upon 
restitution) were not arbitrary or capricious but were 
authorized and in accord with applicable law. 


Questions presented 
Opinion below 


Jurisdiction 


Argument: 


I. The district court erroneously refused to decide the 
case on the administrative record 


II. Since the correct solution on the merits js clear on 
the present record, this Court should now dispose of 
the case to prevent further delay 


A. The Secretary’s approval of the will was not 
arbitrary or capricious but was authorized 

B. The Secretary’s treatment of the recovered 
monies as restricted trust funds was the only 
proper action to be taken under applicable law.. 


Conclusion 


CITATIONS 
Cases: 


Decatur vy. Paulding, 14 Pet. 497. estverte ease 
Foster v. Seaton, 106 U.S. App. D.C. 253, 2 
Hayes v. Seaton, 106 USS. 

cert. den. 364 U.S. 814... 
*Homovich v. Chapman, 89 U. 

761 


* Cases chiefly relied upon are marked by asterisks. 


Cases—Continued 


F.2d 412... 
Miscellaneous: 


6 Moore, Federal Practice (2d ed. 1953) 
sec. 56.17[3] 
sec. 56.27[2] 


* Cases chiefly relied upon are marked by asterisks. 


United States Court of Appeals 


FoR THE DISTRICT oF COLUMBIA Circurr 


Nos. 17078 and 17095 


JANE ASENAP AND FRANCIS TABBYTITE DENNIS, ON 


HER 
OWN BEHALF, ETC., ET AL., APPELLANTS 


CE 


THOMAS J. HurFF, ADMINISTRATOR WITH WILL ANNEXED 
OF THE ESTATE oF Wook-KaH-Nau, DECEASED, 


COMANCHE ENROLLED RESTRICTED INDIAN No. 1927, 
ET AL., APPELLEES 


STEWaRT L. UDALL, SECRETARY OF THE INTERIOR, 
APPELLANT 


CE 


THomas J. Hurr, ADMINISTRATOR WITH WILL ANNEXED 
OF THE ESTATE oF Wook-KaH-Nau, DECEASED, 


COMANCHE ENROLLED RESTRICTED INDIAN No, 1927, 
ET AL., APPELLEES 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR STEWART L. UDALL, SECRETARY OF 
THE INTERIOR, APPELLANT 


OPINION BELOW 


The district court did not write an opinion. Its order, 
denying the Secretary of the Interior’s and interveners- 
appellants’ motions for summary judgment and entering 


(1) 


2 


an interlocutory certificate, is printed at page219 of the 
Joint Appendix. 


JURISDICTION 


These are interlocutory appeals from the order of the 
district court, denying appellants’ motions for summary 
judgment, filed on June 5, 1962 (Jt. App. 219). The 
jurisdiction of the district court was not alleged by ap- 
pellees but was asserted to exist apparently under Section 
2 of the Act of June 25, 1910, 36 Stat. 855-856, as 
amended by the Act of February 14, 1913, 37 Stat. 678, 
25 U.S.C. sec. 378, and Section 10 of Administrative 
Procedure Act, 60 Stat. 243, 5 U.S.C. sec. 1009. By order 
filed on July 19, 1962, this Court granted appellants’ 
applications for an interlocutory appeal (Jt. App. 220). 
Notice of interlocutory appeal was filed by interveners- 
appellants in No. 17078 on July 24, 1962, and by defend- 
ant-appellant in No. 17095 on July 27, 1962 (Jt. App. 
221-222). The jurisdiction of this Court rests on 28 U.S.C. 
sec. 1292(b). 


STATEMENT 


This suit was instituted by appellees against the Secre- 
tary of the Interior seeking to reverse his approval of 
the will of Wook-Kah-Nah, a restricted Comanche Indian, 
and to reverse the Secretary’s determination that certain 
monies, erroneously paid by the Secretary to the United 
States and the State of Olkahoma as income taxes on 
restricted trust funds, were restricted trust funds upon 
restitution. 

The circumstances giving rise to the action and its 
development in the Department of the Interior and in 
the court below are detailed in interveners-appellants’ 
(herein “the Asenaps”) brief, pp. 2-9. In brief, both 
appellees and the Asenaps are beneficiaries of the testa- 
trix’ unrestricted estate, while only the Asenaps are bene- 
ficiaries of part of the restricted estate (Asenap Ex. 
1-2; Jt. App. 22-23). The will in question was executed in 
February 1954. The testatrix died in 1956. In April 1956, 
the Examiner of Inheritance for the Department of the 


” 
” 


Interior held hearings, after notice, to determine the 
validity of the will and the beneficiaries (Asenap Ex, I-3, 
I-10; Jt. App. 26, 31). “Upon the basis of the record,” she 
Examiner in August 1956 approved the will as represent- 
ing the “true wishes respecting disposition” of the testa- 
trix’ property (Asenap Ex. I-4; Jt. App. 28). 

Appellees filed a petition for rehearing in October 1956 
and an amended petition in November 1956, which was 
denied (Asenap Ex. J-5, I-6; Jt. App. 35, 39). Appellees 
in February 1957 appealed the Examiner’s decision and 
denial of their petition as amended (Asenap Ex. I-7, I-8 ; 
Jt. App. 56, 61). In October 1958, the Secretary, in a 
decision reported at 65 I.D. 436, affirmed the Examiner’s 
order (Asenap Ex. I-9; Jt. App. 66-80). Thomas J. Huff, 
the administrator of the unrestricted estate in the state 
court, and some of the protestants in the administrative 
proceedings then instituted this action against the Secre- 
tary in the court below in August 1960 (Jt. App. 2). 

The Seeretary and the Asenaps moved for summary 
judgment on the administrative record (Asenap Ex, J-1— 
I-10, I-10-A; Jt. App. 18, 20-218). The district court 
denied the motions and entered an interlocutory certificate 
under 28 U.S.C. see. 1292(b) which did not specify the 
controlling questions of law involved (Jt, App. 219). This 
Court granted the Secretary’s and the Asenaps’ applica- 
tions for interlocutory appeals and “consolidated [the 
cases! for all purposes” (Jt. App. 220). 


STATUTE AND REGULATIONS INVOLVED 


Section 2 of the Act of June 25, 1910, 36 Stat. 855, 
856, as amended by the Act of February 14, 1913, 37 
Stat. 678-679, 25 U.S.C. Sec. 373, provides: 


“SEC. 2. That any pers 
's having any rig 


4 


restrictions, to dispose of such property by will, in 
accordance with regulations to be prescribed by the 
Secretary of the Interior: Provided, however, That 
no will so executed shall be valid or have any force 
or effect unless and until it shall have been approved 
by the Secretary of the Interior: Provided further, 
That the Secretary of the Interior may approve or 
disapprove the will either before or after the death 
of the testator, and in case where a will has been 
approved and it is subsequently discovered that there 
has been fraud in connection with the execution or 
procurement of the will the Secretary of the Interior 
is hereby authorized within one year after the death 
of the testator to cancel the approval of the will, and 
the property of the testator shall thereupon descend 
or be distributed in accordance with the laws of the 
State wherein the property is located: Provided fur- 
ther, That the approval of the will and the death 
of the testator shall not operate to terminate the 
trust or restrictive period, but the Secretary of the 
Interior may, in his discretion, cause the lands to be 
sold and the money derived therefrom, or so much 
thereof as may be necessary, used for the benefit of 
the heir or heirs entitled thereto, remove the restric- 
tions, or cause patent in fee to be issued to the 
devisee or devisees, and pay the moneys to the legatee 
or legatees either in whole or in part from time to 
time as he may deem advisable, or use it for their 
benefit: Provided also, That sections one and two 
of this Act shall not apply to the Five Civilized 
Tribes or the Osage Indians.” 


The regulations applicable to this case are set forth 
in Part 81 of Title 25 of the Code of Federal Regulations 
(1949 ed.) and provide in pertinent part as follows: ? 


§ 81.1 Administration of estates. * * * The wills 
of deceased Indians disposing of trust or restricted 
property shall be approved or disapproved by ex- 
aminers of inheritance except as otherwise provided 
in the regulations in this part. Claims against the 
estates of Indians shall be allowed or disallowed by 
examiners of inheritance in accordance with the 
regulations in this part. 


? The revised regulations now appear in 25 C.F.R. 15 (1958 ed.). 


a 


After Specifying the details regarding the conduct of 
hearings, the regulations provide: 


§ 81.12 Wills, 


ent to execute the will and 

neces surrounding its execu- 

effort shall be made to pro- 

f the attesting witnesses to the 

timony is not reasonably avail- 

be made to identify their signa- 
e. 


§ 81.15 Decision. The examiner of inheritance 
shall, except as provided in $$ 81.20 and 81.21, de- 
cide the issues of fact and law involved in the pro- 
ceeding and shall incorporate his findings and con- 
clusions in a decision, * * * Every decision approving 


the will of an Indian shall state the devisees and 
legatees who take under the will and the particular 
property which each is to receive, and shall construe 
any ambiguous provision of the will. * * * 


STATEMENT OF POINTS 


I 


The district court erred in refusing to decide the case 
on the administrative record, thus in substance granting a 
trial. 

II 


The district court erred in denying the motions for 
summary judgment, since the decisions of the Secretary 
are not arbitrary or capricious but are authorized and in 
accord with applicable law. 


SUMMARY OF ARGUMENT 


The Secretary of the Interior approved the will of a 
restricted Comanche Indian and treated as restricted trust 
funds tax refunds erroneously paid as income taxes on 
restricted trust funds. This action was instituted by 
appellees to reverse the Secretary’s decisions. The district 
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court denied the Secretary’s and the Asenaps’ motions for 
summary judgment, presumably contemplating that the 
case should be tried as other civil actions. 


I 


The district court erred in refusing to decide the case 
under the summary judgment procedure on the admini- 
Strative record, thus in substance granting a trial. There 
was no genuine issue of material fact. In reviewing 
agency action to determine whether the action is arbitrary 
or capricious, it is settled law that courts are confined 
to the administrative record on which the agency acted. 


II 


This Court should decide the case on the merits to 
prevent further delays. The attacks on the Secretary’s 
decisions are without substance. 


A. The Secretary’s approval of the will was not arbi- 


trary or capricious but was authorized. His resolution 
of questions of fact is “well-nigh conclusive” and the 
record shows ample evidence to support his decision. 

B. The Secretary’s treatment of the tax refunds as 
restricted trust funds was the only proper action under 
applicable law, since the taxes were paid as income taxes 
on restricted trust funds. 


ARGUMENT 
I 


The District Court Erroneously Refused To Decide 
the Case On the Administrative Record 


The Secretary of the Interior adopts the authorities 
cited by the Asenaps on this point (Asenap Br. 13-16, and 
note 26) and stresses the absence of any issue of fact 
which might warrant a trial to review the Secretary’s 
decisions. This brief will not be extended by repeating 
those citations and that discussion. 
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In addition to the authorities cited by the Asenaps, 
appellant relies upon Wells and Wells, Inc. v. United 
States, 269 F.2d 412 (C.A. 8, 1959), where the court 
said (at 415-416): 


Appellant in its rep 
argues that it 
“de novo” befo 


trative agen court was 
not an appe the issues 
tried before 

fined to the 

that was the 

procedure has 

Courts. Frier 

E.D.Mo., May 15, 1959; Mann 


Ine. v. United States, D.C. 174 F.Supp. 563; Lan- 
goma Lumber Corp. v. United States, D.C.E.D. Pa., 
140 F.Supp. 460, affirmed 3 Cir., 232 F.2d 886; L. W. 
States, D.C.E.D.Pa., 
he same rule is ap- 

R. B. v. Minnes 


70, 95 L.Ed. 483: Victor 
R. B., 7 Cir., 174 F.2d 
867 

See also Thompson v. Social Security Board, 81 U.S.App. 
D.C. 27, 154 F.2d 204 (1946); Wawa Dairy Farms v. 
Wickard, 149 F.2d 860, 862, 864 (C.A. 3, 1945) ; 6 Moore, 

Federal Practice (2d ed. 1953) sec. 56.17[3], p. 2175. 
The authorities clearly indicate the efficacy of the sum- 
mary judgment procedure in reviewing agency action on 
the administrative record. Further, the uniform practice 
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in the District of Columbia has been to decide cases such 
as this on motions or cross-motions for summary judg- 
ment on the administrative record. See, e.g., Morgan v. 
Udall (C.A. D.C., No. 16367, Jul. 5, 1962) not yet re- 
ported; Safarik v. Udall, 304 F.2d 944 (C.A. D.C. 1962) ; 
Pressentin v. Seaton, 109 U.S.App.D.C. 61, 284 F.2d 195 
(1960) ; Foster v. Seaton, 106 U.S.App.D.C. 253, 271 
F.2d 836 (1959); Hayes v. Seaton, 106 U.S.App.D.C. 
126, 270 F.2d 319 (C.A.D.C. 1959), cert. den. 364 U.S. 
814; Homovich v. Chapman, 89 U.S.App.D.C. 150, 191 
F.2d 761 (1951). 

Since the suit is in the nature of mandamus, as will be 
developed in the next point, the reasonableness of the Sec- 
retary’s decisions must be determined on the record made 
before the Secretary. It cannot be concluded that the 
Secretary was arbitrary or capricious on the basis of 
evidence not in the record made before the Secretary. 
As the Supreme Court stated in Unemployment Compen- 
sation Commission v. Aragon, 329 U.S. 143, 155 (1946): 


A reviewing court usurps the agency’s function 
when it sets aside the administrative determination 
upon a ground not theretofore presented and de 
prives the Commission of an opportunity to consider 
the matter, make its ruling, and state the reasons 
for its actions. 


Administrative decisions should not be overturned on evi- 
dence not presented to the agency. Cf. United States v. 
L. A. Tucker Truck Lines, 344 U.S. 33, 37 (1952). The 
cases thus show that even where the jurisdiction of the 
court to review agency action is Specifically conferred by 
statute and not dependent on its jurisdiction over actions 
in the nature of mandamus, the scope of review is limited 
to the record on which the agency based its action. There 
being no genuine issue of material fact, the district court 
should have disposed of the case on the motions for 
summary judgment on the administrative record. 
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Since the Correct Solution On the Merits Is Clear On 
the Present Record, This Court Should Now Dispose 
of the Case To Prevent Further Delay 


The district court did not specify the controlling ques- 
tion of law. It is assumed that the court below had in 
mind only the scope-of-review question as developed in the 
first point of this brief. It is believed, however, that this 
Court has jurisdiction to proceed to a consideration and 
disposition of the case on the merits under 28 U.S.C. 
sec. 1292(b). Smith v. Vulcan Iron Works, 165 U.S. 518 
(1897). There would be no question of jurisdiction were 
this not an interlocutory appeal. O’Leary v. Brown- 
Pacific-Maxon, 340 U.S. 504, 508 (1951) ; 6 Moore, Fed- 
eral Practice (2d ed. 1953) sec. 56.27[2], p. 2367. 

It is submitted that this is an appropriate case for the 
Court to remand with directions to enter summary judg- 
ment for appellant and the Asenaps, for the following 
reasons: First, the administrative record is before the 
Court. Second, there is no genuine issue of material fact. 
Third, the arguments regarding the question as to which 
the interlocutory appeal has been granted are closely 
related to the merits. Fourth, a decision by the district 
court on the merits will not conclude the litigation, since 
there is every indication that such a decision would be 
appealed to this Court. Finally, a mere reversal and re- 
mand on the scope-of-review question will inevitably in- 
volve additional delays which will seriously prejudice the 
Asenaps. The Asenaps have specified some of the previous 
delays (Asenap Br. 7-8). 

The Secretary proceeds now to a consideration of the 
case on the merits and shows that the attack on the Sec- 
retary’s decisions is unsupportable. 


A. The Secretary’s approval of the will was not arbi- 
trary or capricious but was authorized.—Preliminarily, it 
is noted that the jurisdiction of the court below over the 
Secretary is based on its special jurisdiction over actions 
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in the nature of mandamus to compel the performance of 
a ministerial duty or to correct arbitrary or capricious 
action. Kendall v. United States, 12 Pet. 524, 619-626 
(1838) ; Updegraff v. Talbott, 221 F.2d 842, 345-346 
(C.A. 4, 1955). The Administrative Procedure Act does 
not of itself confer jurisdiction on the courts, Kansas City 
Power & Light Co. v. McKay, 96 U.S. App. D.C. 278, 282, 
225 F.2d 924, 9383 (1955), cert. den. 350 U.S. 884, and it 
was early held that the courts could exercise no direct 
appellate jurisdiction over the decisions of the Secretary. 
Ness v. Fisher, 223 U.S. 683, 693 (1912); Quinby v. 
Conlan, 104 U.S. 420, 425 (1881); ef. Decatur v. Paul- 
ding, 14 Pet. 497, 515 (1840) (Secretary of the Navy). 

In the case at bar, there is no question as to the ab- 
sence of a ministerial duty. The only question relates to 
the Secretary’s approval of the will, specifically whether 
the testatrix possessed the testamentary capacity to 
execute the will. That question is one of fact clearly 
within the Secretary’s jurisdiction under the applicable 
statute. The scope of judicial review in actions in the 
nature of mandamus, even after the enactment of the 
Administrative Procedure Act, has always been confined 
to the administrative record and the review of the Sec- 
retary’s determination of questions of fact is extremely 
limited. This was recognized in this Court’s recent state- 
ment in Morgan v. Udall (C.A. D.C., No. 16367, Jul. 5, 
1962) not yet reported: 


It has long been established that the determination 
by the Secretary of a question of fact on a matter 
within his jurisdiction is well-nigh conclusive. Here 
the District Court with the administrative record 
before it, entered findings of fact and conclusions of 
law supporting the Secretary’s decision. In light of 
the record, we have considered the claims advanced 
by the appellants and have discerned no adequate 
basis upon which that determination may be dis- 
turbed. 


See Lee v. Johnson, 116 U.S. 48, 49-50, 58 (1885). 


1] 


The reasonableness of the Secretary’s decision, admit- 
ting the testatrix’ will to probate as to the restricted 
property, appears at once from the consideration that this 
same will has been admitted to probate as to the un- 
restricted property by the courts of the State of Oklahoma. 
In point is the following statement of the Supreme Court 
of the State of Oklahoma, in Jn re Wook-Kah-Nah’s 
Estate, 344 P.2q 258, 259 (1959) (emphasis added) : 


The decedent died testate at the approximate age 
of eighty years, leaving eight heirs as follows: 
Maude Red Elk, a daughter, Eula Sue Kanitobe, a 
daughter, George Homovich, a son, Bessie Karty, a 
daughter, Leon Tannah, a grandson, and Illena Floyd 
Kosechata, a granddaughter, all petitioners, herein, 
and Jane Asenap, a daughter, and Wilfred Tabbytite, 
@ son, who are respondents herein. Insofar as her 
unrestricted property was concerned, her will was 
admitted to probate and an administrator with will 
annexed was appointed. Her estate was administered 
and final decree entered distributing the estate and 
discharging the administrator. Because it has no 


bearing on the matter now before us, we need not 
delineate the proceedings before the proper federal 
authorities with reference to the restricted property 
of said decedent. 


It ill behooves appellees, who received unrestricted prop- 
erty under the same will probated in the state courts, to 
charge that the Secretary acted arbitrarily and ea- 
priciously in admitting that will to probate as to the 
restricted property. 

Moreover, an examination of the record demonstrates 
that the decisions of the Secretary are amply supported 
in the evidence. That evidence is discussed at length in 
the brief of the Asenaps and will not be repeated here 
(Asenap Br. 20-39). The Secretary has complied with 
the requirements of the applicable statute and there is no 
contention that he exceeded his authority. There is there- 
fore, we submit, no basis for torturing the present case 
into the mandamus Situation. Since the Secretary acted 
within the scope of his authority in approving the will, his 
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action cannot be dirturbed. Homovich v. Chapman, 89 
U.S. App. D.C. 150, 153, 191 F.2d 761, 764 (1951). 


B. The Secretary’s treatment of the recovered monies 
as restricted trust funds was the only proper action to be 
taken under applicable law.—Since the tax payments 
were rnade from restricted trust funds, the Secretary’s 
treatment of the tax refunds as restricted trust funds 
(their original status) was legally proper. The control- 
ling principles were stated by the court in Ward v. 
United States, 189 F.2d 79, 82 (C.A. 10, 1943): 


The funds derived from the sale of the restricted 
allotment of Johnny Cooper while in the hands of 
the Secretary continued to be restricted and the land 
purchased with such funds continued to be restricted 
during the lifetime of J ohnny Cooper. In Sunderland 
v. United States, 266 U.S. 226, 235, 45 S.Ct. 64, 65, 
69 L.Ed. 259, the court said: 


“Since the allotted lands could not be sold or en- 
cumbered without his consent, and since the proceeds 
of any sale thereof were subject to his control and 


could only be disposed of with his approval and 
under such rules as he might prescribe for the benefit 
of the respective Indians, the extension of such con- 
trol to the property in which the proceeds were 
directly invested would seem to be within the statute 
fairly construed.” 

In substance, there was a mere conversion of trust 
property. The restricted allotment was converted into 
funds and the funds were converted into land. Such 
land was charged with the same trust as the original 
allotment, under the well-settled principle of the law 
of trusts that, whenever property in its original state 
and form has once been impressed with a trust, no 
change of that state and form can divest it of its 
trust character, so long as it remains capable of clear 
identification. 


Cf. United States vy. Hellard, 322 U.S. 363, 366-367 
(1944) ; Minnesota v. United States, 305 U.S. 382, 386- 
388 (1939) ; Mott v. United States, 283 U.S. 747, 750-751 
(1931) ; Sunderland v. United States, 266 U.S. 226, 232- 
235 (1924). 
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CONCLUSION 


For the foregoing reasons, it is submitted that the order 
of the district court should be remanded with directions 
to enter summary judgment for appellant and the 
Asenaps. 


Respectfully, 


RAMSEY CLARK, 
Assistant Attorney General, 


ROGER P. Marquis, 
HERBERT PITTLE, 
RAYMOND N, ZAGONE, 
Attorneys, Department of Justice, 
Washington 25, D.C. 
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COUNTER-STATEMENT OF THE CASE 


This action was brought in the District Court to have 
set aside and vacated a decision of the Seeretary of Interior 
(1) affirming an order of an examiner of inheritance approv- 
ing the will of a restricted Comanche Indian and deereeing 
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distribution of the estate of the deceased, and (2) deter- 
mining that funds paid out of the deceased’s restricted 
account for income taxes upon refund should be returned 
to the restricted account of the deceased rather than the 
unrestricted account. 


Appelloas deem it necessary to make a counter-statement 
to correct certain inaccuracies and omissions in the state- 
ments of the appellants. Appellants are Seerctary of 
Interior Udall and interveners-appellants Asenap, et al. 


Wook-Kah-Nah, deceased Comanche Allottee No. 1927, 
died testate on February 23, 1956, at an age of about eighty 
years, leaving a last will and testament dated February 20, 
1954, approved by the Examiner of Inheritance in an order 
dated August 17, 1956 (Asenap Iixh, 1-9, JA G68). On 
September 21, 1953. the County Court of Cotton County, 
Oklahoma, of which county Wook-Kah-Nah was a resident, 
declared her legally incompetent and appointed a guard. 
ian (Asenap Exh. 1-5, JA 236), She was not thereafter 
determined to be legally competent (Asenap Exh, 1-9, 
JA 69). Wook-Kah-Nah was unable to speak any lan- 
suage except Comanche, understood only a few words of 
English, was almost totally blind and was unable to read 
and write (Asenap Exh. 1-9, JA 71). Her last will and 
testament was prepared by attorney Funston Flanagan 
of Walters, Oklahoma, through the use of interpreters, 
Edgar Monetathchi and Silcott Poemoceah, who also acted 
as witnesses, and upon whom Mr. Flanagan relied to de- 
termine the testator’s wishes and desires (Asenap Exh, 
1-10, JA 85, also JA 243-245). 


The testator devised to her daughter, Jane Asenap, one 
of the appellants, the north half and to her son Wilfred 
Tabbytite, the south half of her own allotment. She also 
devised certain other lands to Jane and Wilfred. (Appel- 
lants Frances Tabbytite Dennis, Sharrod Tabbytite and 
Brenda Tabbytite are the widow and two minor children 
of Wilfred Tabbytite, who is now deceased. Frances is 
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a white woman.)! The testator devised her interest in her 
husband’s property in equal shares to her daughter, Bessie 
Karty, and her son, George Homovich. The land she ac- 
quired from her mother was devised to George Homovich 
and her interest in other land to her grandson, Don Karty, 
She bequeathed her money to her children, other than 
Flora Taunah, in six equal shares. Flora was excluded 
because she had money and property of her own. The 
residue of the testator’s estate was left to her daughter, 
Bessie Karty (Asenap Exh, [-2, JA 23). 


On March 9, 1956, proceedings were instituted in the 
County Court of Cotton County, Oklahoma, in Case No. 
1627, resulting in the admission to probate of Wook-Kah- 
Nah’s last will and testament (Asenap Exh. I-10-A, JA 
204). Those procecdings involved only the unrestricted 
estate of the deceased. In Re: Wook-Kah-Nah’s Estate, 
Okl. 344 P. 2d 258, 259. Her unrestricted estate was com- 
posed solely and exclusively of $9,676.64 money on deposit 
in her guardian’s account at the time of her death (Asenap 
Exh, 1-10-A, p. 1, JA 204A) Edgar Monetathehi and 
Sileott Poemoceah, the interpreters and Witnesses of the 
deceased’s last will and testament, appeared before the 
County Court of Cotton County, Oklahoma, on March 22, 
1956, and testified (Asenap Exh, I-10-A, JA 204). The only 
contestants on March 22, 1956, were Kula Sue Kaniatobe 
and Maud Red Elk (Asenap Exh. I-10-A, p. 1, JA 204A), 
each of whom were entitled to an equal one-sixth share 
in the only assets of the deceased involved in the County 
Court proceedings, the $9,676.64 (Asenap Exh. 1-2, JA 22); 
The only persons excluded from the money of the deceased, 


1 Asenap Exh, 1-10, JA 81, 122, 


2 Exh. 1-10-A is an certified copy of the testimony taken in the estute of 
the decedent. in the County Court of Cotton County, Oklahoma, in Case No, 
1627, admitted by the Examiner of Inheritance into the record at the hearing 
before him on April 25, 1956 (Exh, I-10, JA 81-122) Page 2 is omitted 
from Exh, I-10-A, but will reflect that this sum is the only unrestricted prop- 
erty that was probated. 
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Leon Taunah and Ilena Floy Koscchata, the heirs of 
Flora Taunah (Asenap Exh. 1-9, JA 67), did not contest 
the will in the County Court (Asenap Exh, I-10-A, JA 
204A). The interpreters and witnesses to the deceased’s 
will not appear before the Examiner of Inheritance as 
Witnesses, or otherwise, in the proceedings condueted by 
him in admitting the will to probate (Asenap Exh. I-10, 
JA 81). Edgar Monetathchi, the principal interpreter, 
was available as a witness but was not ealled by the Exam- 
iner of Inheritance.? The Kxaminer of Inheritance, in his 
order of August 17, 1956, approving the will and decrecing 
distribution, stated that the four children of the decedent 
(who are these appellees and their heirs), each of whom 
took only a small share of the estate, objected to approval 
of the will, first because they believed all of the decedent's 
children should share equally in her property, especially 
her oil royalty, and secondly beeanse the decedent did not 
realize the value of her oil producing properties. He found 
that these objections would be valid only if it were shown 
that the execution of the will was obtained through some 
improper measure or that the decedent was mentally in- 
competent.* In reviewing the testimony of the witnesses, 
including that of the scrivener and the witnesses (neither 
of whom testified before him)* he found that neither con- 
dition existed (Asenap Exh. 1-4, JA 28). In his order of 
distribution he made no reference to the residuary clause 
of the will (Asenap Exh. I-4, JA 28), 


Prior to the appointment of Wook-Kah-Nah’s guardian 
in September, 1953, during an eighteen month period begin- 
3 Attached as Exhibit 1 to appellees’ Memorandum of Points and Authorities 
Opposing the Motion of Defendant (new appellant Seceretary of Interior) for 
Summary Judziment and Supplemental Memorandum of Points and Authorities 


Opposing: Interveners* (appellants Asenup, et al.) Motion for Sun 


ment fled in the Distriet Court, i he verified certification 
Monetathchi that he was available but was not called. 


4Appellees contend in their argument that their objections were valid 


because the examiner did not construe the ambiguous word “money, 


5 Asenap Exh. I-10, JA 83. 
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ning in 1951 and ending in 1953, sums in exeess of 
$200,000.00 were withdrawn from Wook-Kah-Nah’s money 
account upon requests over her thumb marks (Asenap 
Exh, 1-9, JA 71). From July, 1951, to September, 1953, 
$204,063.83 was withdrawn from her account as evi- 
deneed by twenty-two checks, all endorsed by her thumb 
mark and her daughter, Jane Caddo Asenap, and Wilfred 
Tabbytite, either jointly or separately, with one exception, 
One check in the amount of $15,500.00 was endorsed hy 
Wook-Kah-Nah and her son, George Homovich." At this 
time the Area Office became alarmed beeause Wook-Kah- 
Nah had spent approximately one-third of a million dol- 
lars with nothing to show for it (Asenap Exh. 1-10, JA 
104). Appellees, in their Petition for a Rehearing filed 
with the Examiner of Inheritance, alleged that the pro- 
ponents of the will, Jane Asenap and Wilfred Tabbytite, 
were indebted to the estate of the deceased for approxi- 
mately $250,000.00 for which an accounting was essential 
before a proper distribution of the estate could be made. 
(Asenap Exh. T-5, JA 35). This matter was enlarged 
upon and supported by affidavits in appellees’ Amended 
Petition for a Rehearing filed with the Examiner of Inheri- 
tance on November 27, 1956 (Asenap Exh. 1-6, JA. 3¢ ). 
Neither the Examiner of Inheritance nor Superintendent 
of the Indian Agency made any effort to recover any of 
these funds for the stated reasons that when the funds 
were withdrawn from the Indian’s account they became 
non-trust funds beyond the jurisdiction of the Department, 
the appellees could have requested that the guardian ap- 
pointed by the Cotton County Court require an accounting 
and appellees’ delay amount to laches (Asenap Exh. I-7, 
JA 56). 


After the appointment of a guardian in September, 1953, 
a budget was prepared whereby approximately $3,000.00 


6 Photocopies of these checks are attached as Exhibit 1 to appellees’ Memo- 
randum of Points and Authoriti Opposing the Motion for Summary Judg- 
ment of the intervenors (appellants Asenap, et al.) filed in the District Court. 
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a month was withdrawn cach month from Wook-Kah-Nah’s 
money account (Asenap Exh. 1-9, JA 71). This sum 
seems to have been divided between her children, with a 
larger amount going to the child with whom she was living 
at a particular time (Asenap Exh. 1-10, JA 96; Asenap 
Exh. I-6, p. 2, Exh, *“*A*'(2) thereto attached, JA 50). 


Subsequent to the distribution of Wook-Kah-Nah’s re- 
stricted and unrestricted estates certain of these appellees 
discovered that the Department of Interior had paid the 
Federal Government in excess of $187,000.00 in income 
taxes and the State of Oklahoma approximately $6,000.00 
in income taxes, all of which was untaxable (Asenap Exh. 
I-9, JA 79). In the fall of 1956 appellees instituted 
proceedings in the County Court of Cotton County, Okla- 
homa, to have the final order entered in the estate of 
Wook-Kah-Nah, Deceased, vacated and a new administrator 
appointed for the purpose of recovering these income taxes 
and the sum in excess of $200,000.00 obtained by Jane 
Asenap and Wilfred Tabbytite during the eighteen month 
period from 1951 to 1953 before Wook-Kah-Nah was de- 
clared legally incompetent. The County Court appointed 
a new administrator, restricting his authority to the re- 
covery of income taxes. At about this time the Burean of 
Indian Affairs filed claims for the recovery of funds paid 
out for income taxes (Asenap Exh, I-8, JA 62). An 
appeal to the District Court of Cotton County was made 
by these appellees, which court removed all restrictions 
upon the authority of the new administrator. Thereafter, 
Jane Asenap and Wilfred Tabbytite appealed to the Okla- 
homa Supreme Court from the order of the District Court 
and the Supreme Court subsequently sustained the action 
of the District Court. The Supreme Court concerned itself 
solely with the power of the County Court to restrict the 
authority of the new administrator. In Re: Wook-Kah- 
Nah’s Estate.? 


7Okl. 344 P, 2d 258, 
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The Seeretary of Interior, in his decision of October 21, 
1958, found that the Examiner of Inheritance was not 
required to have an accounting to determine if the sum in 
excess of $200,000.00 should be made a part of the estate 
of the deceased (Asenap Exh, 1-9, JA 73). Hye further 
determined that any income taxes refunded should be re- 
turned to the restricted account of the Deceased as omitted 
property (Asenap Exh, [-9, JA 79). 


STATUTES AND REGULATIONS INVOLVED 


Included here is the relevant part of a statute and a 
regulation involved which were not ineluded in the briefs 
of the appellants. 


Section 10(¢) of the Administrative Procedure Act of 
June 11, 1946, c. 324, 60 Stat. 243, 5 U.S.C. § 1009, insofar 
as it is pertinent, provides as follows: 


““(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action, It shall (A) compel 
agency action unlawfully withheld * * * = and (B) hold 
unlawful and set aside any agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with 
law; * * * (4) without observance of procedure re- 
quired by law; (5) unsupported by substantial evidence 
"* * sor (6) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the 
reviewing court. * * *” 


£25 CFR § 81.29, Care of personal property pending 
administration, (a) The superintendent (of the In- 
dian Agency) is authorized to assume custody of all 
trust or restricted personal property of a deceased 
Indian, in addition to individual Indian money, and 
shall take such action with respect thereto as, in his 
judgment, may he necessary for the preservation of 
such property * * *, pending the probate of the estate: 
°**') (Parenthesis ours.) 
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SUMMARY OF ARGUMENT 


In summary, it is the appellees’ argument that the Dis- 


trict Court did not err in denying the appellants’ motions 
fora summary judgment for the following reasons: 


1. It is clear from the record before the District Court 
that the Examiner of Inheritance: 


(a) made no effort to procure the testimony of the 
attesting witnesses to the will of the deceased, 


(b) did not construe the ambiguous provisions of 
the will, the words “‘money”’’ and “‘residue’’, and 


(c) did not state the particular property which each 
devisee and legatee was to receive, 


2. The Superintendent of the Indian Agency did not 
assume custody or control of, or take any action in con- 
nection with, the individual money of the deceased, 


3. All doubts as to the existence of a genuine issue of 
a material fact are to be resolved against a motion for a 
summary judgment. 


4. The decision of the Seeretary of Interior, and his 
order acting through the Examiner of Inheritance, approv- 
ing the will of the deceased and ordering distribution should 
be vacated and set aside. 


ARGUMENT 
I 


Did the District Court Err in Denying Appellants’ Motions for 
a Summary Judgment? 


Appellees contend that the District Court did not err in 
denying the appellants’ motions for a summary judgment. 
The District Court did nothing more than deny the motions 
fora summary judgment. It did not grant a trial de novo 
(JA 219). Appellants Asenap, et al., have concluded 
that the denial of their motion for a summary judgment 
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has in effect allowed a trial de novo (Asenap Br., p. ) 
as has appellant Udall (Udall Br, p.). The law is clear 
and well established that all doubts as to the existence of 
4 genuine issue of material fact are to be resolved against 
a motion for a summary judgment and in favor of the 
opposition thereto.* 


These appellees contend, as they did before the District 
Court, that the Examiner of Inheritance made no effort to 
procure the testimony of the attesting witnesses to the will 
of the deceased, he did not construe ambiguous provisions 
of the will, the words ‘money’? and “residue’’, and he 
did not state the particular property each devisee and 
legatee was to receive. Appellees have contended, and now 
contend, that the Superintendent of the Indian Ageney in- 
volved did not take custody and control of the money of 
the deceased. 


In Mofflund vy. Seaton. 105 App. D.C. 171, 265 F. 24 363, 
at page 364, this Court stated: 
“Our function is to insure compliance by the agency 
With the statutory and regulatory requirements appli- 
cable in situations such as we here consider, and that 
we will do.’ 


Applicable regulations in 25 CFR provide in Section $1.12 
that the examiner of inheritance shall make a reasonable 
effort to procure the testimony of attesting witnesses. It 
does not appear from the record hefore the Secretary of 
Interior that any such effort was made. It appears that 
a transcript of the testimony of the attesting witnesses in 
the proceedings in the County Court of Cotton County, 
Oklahoma, was considered by the Examiner of Inheritanee, 
Witness and principal interpreter, Edgar Monetathehi, 
was available had he been called. The proceedings in the 


8 Cyclopedia of Federal Procedure, Third Edition, by Clark A, Nichols, 
et al., Callaghan & Co., 1952, Vol. 10, See, 35.22, p, 192, 


9The case was one by a) government employee, a Veterans Preference 
eligible, for declaratory relief that his demotion was invalid. 
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County Court of Cotton County, Oklahoma, involved only 
the unrestricted estate of the deceased, which consisted 
solely and exclusively of money. Under the terms and 
provisions of the last will and testament of the deceased 
only Flora Taunah was excluded from any interest in 
the money of the deceased. She predeceased the tes- 
tator (Asenap Exh. I-9, JA 69). Her heirs did not 
contest the proceedings in the County Court of Cotton 
County, Oklahoma. There was therefore no contest in 
those proceedings to determine the meaning of the word 
“‘money"’. In Clements v. Moore, 205 Okl. 387, 238 P. 24 
297, the court held that the word ‘‘money’? when used 
in a will may have any meaning which the testator intends 
and has been held to include not only bank accounts, but 
also stocks, bonds and even real estate. Appellees submit 
that the word ‘‘money"’ in the deceased’s will is ambiguous 
and meant not only money in the ordinary sense but also 
oil. In addition, the Examiner of Inheritance made 
no mention at all of the residuary clause in the last will 
and testament of the deceased in his order of distribution. 
By it the testator must have intended something. What? 
It is clear from Mr, Flanagan’s testimony before the 
Examiner of Inheritance that he had to rely completely 
upon the interpreters in preparing Wook-Kah-Nah’s will. 
Should they not have been ealled to determine what. the 
testator intended? It is obvious that the Examiner of 
Inheritance did not construe the ambiguous provisions of 
the will of the deceased as required by Seetion 81.15 of 
the Regulations. 


Appellees further submit that the Examiner of Inheri- 
tance could not have determined, as required in Section 
81.15 of the Regulations, the particular property which 


10Tn the certificate of Edgar Monetathehi, attached to appellees’ memoran- 
dum opposing appellant Udall’s motion for a  summ: ry judgment, Mr, 
Monctathchi has stated that it was his underst: inding that the testator wished 
to divide her money and oil among her children. Witness Sileott Poemoceah 
concurred. 


11 


each devisce and legatee was to take because he failed to 
determine that the oil under the land devised to appellants 
Asenap, ect al., was money and beeause the Superintendent 
of the Indian Ageney did not take control of the money 
of the deceased misappropriated hy Jane Asenap and 
Wilfred Tabbytite during the cighteen month period com- 
mencing in 1951 and ending in 1953. Under Section 81.29 
of the Regulations tho Superintendent is authorized to 
assume custody of al] money of the deceased and take such 
action as may be necessary to preserve it. Since the Super- 
intendent took no action in connection with the funds 
withdrawn from the account of the deceased during the 
eighteen month period, those funds were not included in 
the estate of the deceased and the Examiner of Inheritance, 
therefore, did not determine the legatees who were entitled 
to take that money. Since the Examiner of Inheritance 
failed to distinguish between the surface of the land and 
the oil underneath, he erroneously distributed the oil under- 
neath the allotment of the deceased to appellants Asenap, 
et al., when in fact the oil should have been distributed to 
the children of the deceased other than Flora Taunah. 


Appellees submit that the District Court did not err in 
denying the appellants’ motions for a summary judgment, 


II 


Should the Decision of the Secretary of the Interior, and His 
rough the Examiner of Inheritance, Ap- 
of Wook-Kah-Nah, Deceased, and Order- 

ing Distribution Be Vacated and Set Aside? 


Appellees contend that the decision of the Seeretary of 
Interior, and his order acting through the Examiner of 
Inheritance, approving the will of Wook-Kah-Nah, De- 
ceased, and ordering distribution of her estate should be 
vacated and set aside. 


The dissenting opinion of this Court in Hayes v, Seaton, 
106 App. D.c. 126, 270 F. 24 319, pointed out that this 
Court held in Homovich y, Chapman, 89 App. D.C. 150, 
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191 F. 2d 761, that the Administrative mioecoute Act of 
June 11, 1946, ¢. 324, 60 Stat. 243, 5 U.S.C. § 1009, governs 
review of actions taken by the Scerct tary of. “Tnteeioe under 
Section 2 of the Act of June 25, 1910,” approving or dis- 
approving Indian wills. 


Insofar as it is pertinent, Section 10 provides: 


“(c) * * * Tt (the reviewing court) shall ( (A) compel 
agency action unlawfully withheld * * *: and ( (B) hold 
unl: wwful and. set aside ageney action, findings, and 
conclusions found to he (1) arbitrary, capr icious, an 
abuse of diseretion, or otherwise not in accordance 
with law: * * (4) without observance of procedure 
required by law: (5) unsupported by substantial evi- 
dence * * *: or (6) unwarranted by the facts to the 
extent that the f facts are ee to trial de novo by 
the reviewing court * * *.’? (Parenthesis ours.) 


Appellees have contended that the Examiner of Inheri- 
tance made no effort to procure the testimony of the 
attesting witnesses to the will, did not construe the am- 
higuous provisions of the will and did not state the par- 
ticular property cach devisee and legatee was to take. In 
addition, it is contended that the Superintendent of the 
Indian Ageney involved did not assume custody of the 
misappropri iated money of the deceased or take any action 
in connection therewith, Appellees contend that because 
of the failure of the Examiner of Inheritance and Super- 
intendent to comply with the appropriate regulations that 
the reviewing court should ‘insure compliance * * * with 
the regulatory requirements applicable’? and set aside 
agency action, findings and conclusions found to he arbi- 
trary, an abuse of diserction, not in accordance with law, 
without observance of the procedure required by law, 
unsupported by substantial evidence and unwarranted by 
the facts. The Seeretary of Interior and his subordinates 


1136 Stat. 856: as amended by the Act of February 14, 1913, 37 Stat. 
678-679, 25 U.S.C. § 373. 
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have the responsibility of discharging the obligations of 
the United States to its Indian wards. United States v. 
Anglin & Stevenson, U.S.C.A, 10th Cir, 145 F, 2d 622, 
certiorari denied, 65 S. ('t. 678, 324 U.S. S44, 89 L. Ed. 1405. 
Acts of Congress are'to he construed to give the greatest 
possible protection to Indians. United States v. Drummond, 
US.D.C. West. Dist. Okl., 42 F. Supp, 958. 


Appellees submit that it is clear from the record before 
this Court that the Seeretary of Interior and his subordi- 
nates, the Examiner of Inheritance and Superintendent of 
the Indian Ageney involved, have not discharged the obliga- 
tions of the United States to its Indian wards, 


Certain of these appellees, in their Petition for a Rehear- 
ing filed with the Examiner of Inheritance, set forth that 
appellant Asenap and Wilfred Tabbytite were indebted 
to the estate of the deceased for Approximately $250,000.00, 
for which there had been no accounting and which account- 
ing was essential before proper distribution of the estate 
could be had (Asenap Exh, 1-5, JA 39). The Examiner 
of Inheritance in denying the Petition for a Rehearing 
stated that even if it were proven that the money was 
wrongfully received by Jane Asenap and Wilfred Tabby- 
tite it had no place in the proceedings before him heeanse 
the funds heeame non-trnst monies immediately upon with- 
drawal from the money account of Wook-Kah-Nah and 
were no longer subject to the Department's jurisdiction. 
He found that the petitioners could have requested the 
guardian for an accounting and their delay in requesting 
an accounting was unreasonable or laches (Asenap Exh, 
I-7, JA 57). The Seeretary of Interior concurred in 
this position (Asenap Exh, 1-9, JA 73). Appellees 
submit that Section $1.29 of the Regulations contemplates 
the taking of such action as is necessary to recover such 
funds. Appellees contend that evidence in support of their 
allegation that Jane Asenap and Wilfred Tabbytite were 
indebted to the estate in the approximate amount of 
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$250,000.00 is competent and material and should have 
been received by the Examiner of Inheritance. Appellees 
submit that the refusal of the Examiner of Inheritance 
and Secretary of Interior to receive and consider such 
evidence amounts to a denial of due process of law. In 
National Labor Relations Board vy. Burns, 207 F. 2d 434, 
the United States Court of Appeals for the Kighth Circuit 
held that the refusal of an administrative agency to receive 
and consider competent and material evidence offered by 
a party to a proceeding before it was a denial of due 
process of law and that the agency might not have reached 
a different opinion was beside the point. The law is clear 
that it is the duty of an administrator, as well as a 
guardian, to recover the assets of his deceased’s or ward’s 
estate, 21 Am. Jur., Exceutors & Administrators, § 221, 
p. 495; 25 Am. Jur., Guardian & Ward, § 75, pp. 49-50. If 
the United States is to discharge its obligation to its wards 
and give them the greatest possible protection, this Court 
should compel the Superintendent of the Indian Agency 
involved to take such action as is necessary to determine 
if appellants Asenap, et al., are indebted to the estate 
of the deceased or, in the alternative, grant these appellees 
a trial de novo for the purpose of so proving. Appellees 
submit that the agency should have taken appropriate action 
in 1953 to recover funds withdrawn during the preceding 
eighteen months totaling approximately one-third of a 
million dollars when its investigation showed that Wook- 
Kah-Nah had nothing to show for it. Appellees submit 
that there has now been impounded, or frozen, by the 
Bureau of Indian Affairs proceeds from the sale of oil 
production from the allotment of the deceased which the 
Examiner of Inheritance distributed to appellants Asenap, 
et al., a sum of money, which appellees submit might be 
made available to reimburse the estate of the deceased 
for the sums for which appellants Asenap, et al., are 
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indebted to the estate.!2 Tn addition, appellees are advised 
that on June 16, 1961, the Anadarko Area Office received 
a refund of Federal income faxes paid by Wook-Kah-Nah 
during her lifetime totaling $210,123.39, which sum con- 
tinues to be held pending the determination of this litiga- 
tion."* The fact that no request was made of the guardian 
of the deceased for an accounting or that there was an 
unreasonable delay in such a request, which appellees 
deny, should not make any difference, Tho ageney charged 
with performing the obligations of the United States to 
its Indian wards should not he permitted to relieve itself 
of this responsibility by blindly closing its eyes to the 
Withdrawal of a quarter million dollars from the account 
of a ward and then state that since the funds had heen 
Withdrawn, regardless of the purpose for which they were 
withdrawn, they were beyond the jurisdiction of the guard- 
ian agency, 


Appellants contend that the income taxes paid by Wook- 
Kah-Nah during her lifetime should he returned to the 
restricted account of the deceased and be subject to the 
jurisdiction of the Examiner of Inheritance, Appellees 
are informed and_ believe that those income taxes were 
paid out of the restricted account of the deceased in the 
Years 1952, 1953, 1954 and 1955." The Examiner of Inheri- 


12Tn August, 1961, the attorneys for appellees were advised by the Area 
Director of the Anadarko Area Office of the Bureau of Indian Affairs that 
from November 26, 1958, to July 25, 1961, appellant Jane Asenap received 
from oil production from the north half of Wook-Kah-Nah‘s allotment 
$164,636.90, This is approximately $5,000.00 per month tax free, During 
the same period of time appellants Frances Dennis and her deceased husband, 
Wilfred Tabbytite, and Sharrod and Brenda Tabbytite, received $119,561.67 
from production from the south half of Wook-Kah-Nah's allotment. Certain 
appellees have further been advised that in October of 1961 future income 
from Wook-Kah-Nah ‘y allotment was impounded, 


12 By letter dated July 20, 1961, the Field Solicitor at Anadarko, Oklahoma, 
so advised the heirs, devisees and legatees of Wook-Kah-Nah, Deceased, 


14 The letter of the Anadarko Field Solicitor of July 20, 1961, to which 
reference is made in footnote 13, states that the refund covered taxes paid 
for the taxable periods ending December 31, 1951, 1952, 1953 and 1954, 
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tance, in his order denying the appellees’ Petition for a 
Rehearing, stated that under the regulations in effect after 
June 27, 1951, funds withdrawn from the money account 
of an Indian immediately became non-trust money and was 
no longer subject to the jurisdiction of the Department. 
The Seerctary of Interior, in his decision of October 21, 
1958, concurred in this view. Appellees submit that there 
should be no difference between the money withdrawn 
from Wook-Kah-Nah’s money account during 1951, 1952 
and 1953 for which appellants Asenap, et al., are indebted 
to the estate and funds paid the federal government for 
income taxes. If the withdrawal of funds from the Indian’s 
money account removes the restrictions from those funds 
and terminates the control thereof by the Scerctary, as 
appellees contend, they are unrestricted and should he 
delivered to appellee Thos. J. Huff, Administrator with 
Will Annexed of the Estate of Wook-Kah-Nah, Deceased, 
in the County Court of Cotton County, Oklahoma. Hanson 
v. Hoffman, et al., C.C.A. 10th Cir., 113 F. 2d 780. 


Appellees submit that it is clear from the record that 
the Examiner of Inheritance made no effort to secure the 
testimony of the witnesses to tho will, who were in this 
instance also the interpreters, nor did he construe the 
word ‘‘money’’, which appellees contend is ambiguous, 
nor the word ‘‘residue’’, The testator must have meant 
to accomplish something by the residuary clause although 
the Examiner of Inheritance made no reference to the 
residuary clause in his order of distribution. It would 
therefore appear that the word “‘residue’’ is ambiguous 
on its face. 


It is essential to the validity of a will that the testator 
know and understand its contents.“ Probate of a pur- 
ported will may be refused if it differs materially in 
content from what the testator believes due to an error 


1557 Am. Jur, Wills, $ 16, p. 50. 
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of the scrivener.’* In Parnacher vy. Hawkins, 203 Okl. 387, 
222 P. 2d 362, at page 365 the Oklahoma Supreme Court 
recognized the rule that a will is invalid if it is shown by 
the Surrounding facts and circumstances that it does not 
reflect the intent of the testator. That case involved the 
will of a full-blood citizen of the Chickasaw Nation. In 
57 Am, Jur., Wills, § 18, p. 51, it is said: 


“The essential requirement is that the testator know 
the contents of his will; if this fact appears, the fact 
that he could not read or understand the language in 
which the will was written does not defeat the will. 
Knowledge of the contents may be derived by him in 
other ways, especially through interpretation hy one 
familiar with his language and the language of the 
will. On the other hand, cireumstances may arise in 
which the inability to understand the language in 
which the will is written, combined with other cir. 
cumstances, are convincing that the testator did not 
understand the contents of the will.’’ 

Kdgar Monetathchi, the principal interpreter and also 
a witness, has given his verified affidavit that it was the 
testator’s intent that her money and oil go equally to her 
children, other than Flora Taunah. Sileott Poemoceah has 
done the same.17 


Little wonder that the children of the deceased, other 
than appellant Asenap and Wilfred Tabbytite, wanted the 
oil to be distributed equally! They knew what their mother 
desired and intended! The Examiner of Inheritance was 
in error when he found that the objection of appellees to 
the approval of the will, because they believed they should 
share equally in the oil royalty, could only be valid if the 
will was executed under some improper measure or the 
testator was mentally incompetent. He completely failed 


1657 Am. Jur., Wills, § 376, p. 273. 


17 Exhibit 1 attached to the appellees’ Memorandum of Points and Authori- 
ties Opposing Motion of Defendant for Summary Judgment, ete., filed in the 
District Court. 
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to determine if the will reflected the intentions of the 
testator. It is at this time that the Examiner of Inherit- 
ance should have determined if Wook-Kah-Nah was men- 
tally capable of expressing her desires and knowing the 
extent of her bounty. It is obvious from the record that 
the Examiner of Inheritance relied heavily upon the testi- 
mony of Mr, Flanagan, who prepared the will, and Dr. 
Smith, who attended the testator during her last years. 
These persons had to rely upon interpreters to communi- 
cate with Wook-Kah-Nah. It is the overwhelming evidence 
that Wook-Kah-Nah did not know the value or extent of 
her bounty. From the evidence before the Examiner he 
could not have determined if the testator was mentally 
capable of knowing and understanding that the surface 
of the land could be separated from the subsurface estate 
and that money and the income from oil were not one and 
the same thing. Without this knowledge and understand- 
ing, she could not have been mentally competent to express 
her desires as to the disposition of her property. There 
is not substantial evidence that Wook-Kah-Nah possessed 
testamentary capacity. 


Appellees contend that this Court should compel the 
Examiner of Inheritance to construe the ambiguous terms 
“‘money’’ and ‘‘residue’’, This he can do by questioning 
the interpreters and witnesses, whom he did not call before. 
In the alternative, a trial de novo should be granted these 
appellees for that purpose. 


In Fleming v. Federal Communications Commission, 225 
FP. 2d 523, this Court recognized that upon review a court 
may adjust its relief to the exigencies of the case in accord- 
ance with equitable principles governing judicial action to 
secure a just result with a minimum of technical require- 
ments. The Court recognized that the principle extends 
to cases where, even without fault of the agency, the state 
of the record may preclude a just result. 
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CONCLUSION 


When the indebtedness of the appellants Asenap, et al, 
to the estate of the deceased has been determined and the 
ambiguous terms of the will construed, then a decision 
approving or disapproving the will and determining the 
particular property the devisees and legatees are to take 
may be made. Appellees earnestly contend that the deci- 
sion of the Secretary of Interior, and his order acting 
through the Examiner of Inheritance, approving the will 
of Wook-Kah-Nah, Deceased, and distributing her estate 
should be vacated and set aside. Appellees further submit 
that refunded income taxes should be declared unrestricted 
funds and delivered to the administrator with will annexed 
of the deceased’s estate, 
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GENERAL STATEMENT 


Appellees’ extended “Counter-Statement of the Case” 
is obviously an effort to introduce in this appeal (a suit 
for review of the action of the Secretary of the Interior in 
approving an Indian will) issues which are improper 
because they were never raised before the Secretary of 
the Interior. The purported “counter-statement” is also 
an effort to introduce into this appeal, by mere unsup- 
ported allegation which appellees erroneously represent 
to this Court as fact, an issue which is now in dispute 
and properly pending before a state court of Oklahoma 
and was not within the scope of the Secretary’s juris- 
diction or his determination, viz., whether unrestricted 
funds (restricted funds which had been lawfully paid 
over to the decedent by the Secretary during decedent’s 
lifetime) were in any way improperly used by decedent’s 
children, Wilfred Tabbytite and Jane Asenap. By this 
collateral attack appellees seek to obscure the real issue— 
that the Secretary’s action was regular, within his au- 
thority, and supported by the evidence before him. 


I 


THE PRINCIPAL CONTENTIONS OF APPELLEES, IN 

ADDITION TO BEING WITHOUT MERIT, WERE NOT 

RAISED BEFORE THE SECRETARY AND MAY NOT 
BE RAISED IN THIS APPEAL 


Appellees argue that the Secretary of the Interior’s 
decision in approving the decedent’s will and ordering 
distribution of the restricted estate should be vacated 
and set aside because the Examiner of Inheritance (1) 
failed to procure the testimony of the attesting witnesses 
to decedent’s will, (2) failed to construe in decedent’s 
will the words “money” and “residue” which appellees 
contend were “ambiguous provisions”, and (3) failed to 
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State the particular property which each devisee and 
legatee was to receive. 


First of all, it should be noted that these contentions 
were never raised at any time before the Secretary— 
not in the hearing before the Examiner of Inheritance, 
or in appellees’ motion for rehearing, or their appeal to 
the Secretary (See JA 81-202, 35, 39, 61). The law is 
clear that a reviewing court will not entertain new 
matters not presented before the administrative agency.’ 


Even a matter so fundamental as failure of an agency 
to appoint a hearing officer, in accordance with the re- 
quirements of section 11 of the Administrative Procedure 
Act, may not be raised on court review of an agency 
ruling, if not timely raised before the agency. United 
States v. Tucker Truck Lines, Inc., 344 U.S. 33 (1952). 
In so ruling, the Supreme Court stated: 


We have recognized in more than a few decisions, 
and Congress has recognized in more than a few 
statutes, that orderly procedure and good admin- 
istration require that objections to the proceedings 
of an administrative agency be made while it has 
opportunity for correction in order to raise issues 
reviewable by the courts... . Simple fairness to 
those who are engaged in the tasks of administra- 
tion, and to litigants, requires as a general rule 
that courts should not topple over administrative 
decisions unless the administrative body not only 
has erred but has erred against objection made at 
the time appropriate under its practice.? 


However, aside from the fact that these new matters 
or issues were never raised before the Secretary of the 
Interior, appellees’ contentions also fail on their merits 


* United States v. Tucker Truck Lines, Inc., 344 U.S. 33 (1952) ; 
Unemployment Comm'n vy. Aragon, 329 U.S. 143, 155 (1946) ; 
Adams v. Mills, 286 U.S. 397, 416-17 (1932); Blair v. Oesterlein 
Co., 275 U.S. 220, 225 (1927), 


7344 U.S. at 36-37. 
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because, (a) the testimony of the attesting witnesses 
(Edgar Monetathchi and Sileott Poemoceah) was in fact 
procured by agreement of the parties (JA 83, 203-217) 
and considered by the Secretary, (b) there was no 
ambiguous language in decedent’s will to construe or 
interpret and all provisions therein were properly con- 
strued by the Examiner (JA 22-28, 28-84) and (c) the 
Examiner of Inheritance did designate by his order ap- 
proving decedent’s will and decreeing distribution, dated 
August 17, 1956, what particular property each devisee 
and legatee was to take (JA 28). 


A. The Testimony of the Attesting Witnesses Was 
Adduced by Agreement of Parties and Considered 
By the Secretary 


Appellees, as a pure afterthought, now allege failure 
to comply with a departmental regulation (25 CFR 
§ 81.12) designed to insure a verification of the attest- 
ing witnesses’ signatures to a deceased Indian’s will. It 


reads in its entirety: 


No action shall be taken on the will of a deceased 
Indian until testimony shall have been taken as to 
the testamentary capacity of the decedent to execute 
the will and as to the circumstances surrounding its 
execution. A reasonable effort shall be made to 
procure the testimony of the attesting witnesses to 
the will; or, if their testimony is not reasonably 
available, an effort shall be made to identify their 
signatures through other evidence.* 


Appellees contend that the interpreters and witnesses 
to the deceased’s will were available as witnesses but 
were not called to testify before the Examiner of In- 
heritance (Appellees’ Brf., p. 7). They cite a “certificate” 
of the attesting witness and interpreter, Edgar Mone 
tathchi made on February 24, 1962 (6 years after the 


>See Appendix A of Brief for Appellants in No. 17,078, where 
this and all pertinent regulations are printed. 
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hearing before the Exa 
time as an exhibit 


court (Appellees’ 
They contend it was error 
these witnesses, 


The record is clear, By agreement of all parties, the 
testimony of the two attesting witnesses given in the 
State court proceeding ‘ for proof of the same will, was 
introduced and considered by the Examiner of Inheritance 
(JA 88, 204-217), Appellees do not show that they at 
any time requested that these witnesses be called for 
additional testimony, because no such request was made 
even though the Examiner expressly reserved the right 
for any party to “introduce additional and clarifying 
testimony of any of the witnesses who appeared in the 
County Court.” (JA 83) 


The record shows that th 


witnesses contains a detail 


property and the fact that Mr. 
Prepared the will in exact co 
wishes.* 


Appellees (contrary to their position before the Sec- 
retary) now contend that this testimony of the attesting 
Witnesses was something less than that required by the 
regulations, since only the decedent’s unrestricted estate 
was involved in the state court and not the restricted 
estate with which the Secretary is concerned (Appellees? 
Brf., pp. 15-16). Appellees also fail to note that the issue 
before the state court was the due execution of the same 


‘In the Matter of the Estate of Wook-Kah-Nah, Case No. 1627 
(Cotton County Ct. Okla. 1956). 


5 See 204-17. This testimony was also reviewed in brief of ap- 
pellants in No. 17,078 (intervenors), pp. 20-37. 
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will. The sole purpose of the regulations is to require 
proof of due execution of the will and testamentary 
capacity. Both were adequately proven by the testimony 
of the attesting witnesses incorporated in the record and 
corroborated by other testimony (including the testimony 
of Funston Flanagan, decedent’s lawyer). There was no 
occasion or request for other testimony from these two 
witnesses. Therefore, there could be no error on the 
part of the Secretary or the Examiner in not calling for 
additional testimony—especially in view of the fact that 
appellees never called, nor requested the Examiner to 
call, these attesting witnesses to offer any additional 
testimony." 


B. The Words “Money” and “Residue”, as Used in 
Decedent’s Will, Are Not Ambiguous 


Appellees contended, for the first time before the dis- 
trict court that the word “money” as used by the decedent 


in her last will and testament is ambiguous. Now, in 
their brief in this Court, for the first time they contend 
the word “residue” is ambiguous. They argue that the 
Examiner of Inheritance failed to interpret these am- 


* Moreover, so there will be no mistake about it, it is important 
to note that the testimony given by witness Edgar Monetathchi at 
or near the time of decedent’s death, on March 22, 1956, is con- 
trary to the certificate appellees now offer. The certificate, which 
was obviously prepared by appellees’ counsel for the purpose of 
supporting its present argument, states that decedent “intended 
to divide the oil under her land and the money she had on hand 
between her children.” (JA 244). The witness’ actual sworn 
testimony, in his own words in the record of this case, stated at 
an earlier date contemporaneous with the event in question, was 
that decedent recognized that oil producing land was extremely 
valuable in comparison to other land and that she did not have 
any knowledge of the division of oil royalty from the surface 
rights; that she did not comprehend that concept at all. (JA 210). 
Appellees would attribute to decedent an intent to separate the 
subsurface mineral rights from the surface rights of the allotment 
—a division which the witness testified the decedent did not com- 
prehend. 
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biguous words. The simple answer to this rather far- 
fetched contention is a review of the will itself (JA 22), 
The will is clear and plain on its face. There is no 
ambiguity in its terms. The words “money” and “resj- 
due” have ordinary and well-understood connotations, 
There is nothing ambiguous about them. There is no 
room for construction, even if appellees’ contention was 
timely (which it is not), Moreover, the Oklahoma case 
relied upon by appellees (Appellees’ Brf., p. 16) is in- 
apposite. The well established law on wills is accurately 
Stated in the authoritative treatise, Page on Wills: 


be presumed that the 

ntended the provisions there- 

reful to discover and enforce 

ntention, but not to make a new will for 

testator, it follows that they constantly refuse to 

ascertain testator’s intention except from the words 
which he used in his will. . . oe 


The Oklahoma law is in complete accord with the above- 


quoted authority. The Oklahoma court in Malone v. 
Herndon" held that: 


. the intent must be 
rument.’ 


*4 Page on Wills § 30.7, at 40. (Emphasis added. ) 
“197 Okla. 26, 168 P.2q 272 (1945). 


°168 P.2d at 277. Accord, Hastings v. United States, 133 F.2d 
218 (6th Cir. 1943): Miller v. Hodges, 204 Okla. 494, 231 P2q 
678 (1951): Munger v. Elliott, 187 Okla. 18, 100 P.2d 876 (1940), 

Appellees err in their reliance upon state authority for con- 
struction of the instant will since state law has no application to 
the validity of such Indian wills, Homovich vy. Chapman, 89 U.S. 
App.D.C, 150, 153, 191 F.2d 761, 764 (1951). However, both fed- 
eral and state authorities are in agreement that the testator’s in- 
tention must be ascertained from the instrument (will). 
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C. The Order of the Examiner of Inheritance and 
Decision of the Secretary Clearly Identifies Prop- 
erty Distributable to Each Devisee and Legatee 


Appellees’ contention that the Examiner of Inheritance 
did not state the particular property which each devisee 
and legatee was to receive is absurd. The Examiner’s 
order of August 17, 1956 (JA 28-34) approving the 
decedent’s will and decreeing distribution of the estate 
makes express distribution of precisely described prop- 
erty to each legatee and devisee by name. The Secre- 
tary’s decision is likewise explicit on the disposition of the 
property (JA 67-69). Appellees’ argument in this re- 
spect is much more untenable since appellees themselves 
list in their brief (counter-statement of the case), with 
particularity, the property distribution. 


II 


THE SECRETARY COMPLIED WITH ALL STATUTORY 

REQUIREMENTS, AND APPLICABLE REGULATIONS 

AND ENTERED A DECISION SUPPORTED BY SUB- 
STANTIAL EVIDENCE 


In an effort to avoid the statutory direction and the 
decided case law with respect to the limited scope of 
judicial review of the action of the Secretary of the 
Interior in approving Indian wills (Appellants’ Brf. in 
No. 17,078, pp. 13-16, 17-19, 39-44), appellees cite only 
a portion of this Court’s opinion in Hofflund v. Seaton, 
105 U.S.App.D.C. 171, 265 F.2d 363 (1959). 


Omitted is the language preceding the language quoted by 
appellees: 

Insofar as appellant here relies upon Section 10 of the Ad- 
ministrative Procedure Act, 60 Stat. 243, 5 U.S.C.A. § 1009, 
we note only our consistent refusal to review the merits or 
wisdom of agency personnel action. {authorities cited.] 


105 U.S. App. D.C. at 172, 265 F.2d at 364. 
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We have clearly shown (appellants’ Brf. in No. 17,078, 
pp. 17-19) that the Secretary complied with each portion 
of his regulations and that his action was within the 
Scope of the statutory direction given him. 


Appellees would establish some sort of a precise mathe- 
matical standard and expect exact compliance, whether 
or not, before the Secretary, they made any request for 
such action. 


We submit that the Secretary has met all the re- 
quirements. But even were this not so, the courts have 
rejected appellees’ mathematical compliance standard. In 
United States v. Bullock, 110 F.Supp. 126 (D.C. Il. 
1953) the court stated: 


The validity of an administrative proceeding is 
not measured by any absolute mathematical stand- 
ard or formula. Although administrative regula- 
tions are designed to promote orderly procedure and 
a substantially fair hearing for the parties, the 
Court, in its judicial review, will not insist upon a 
scrupulous and meticulous compliance with these 
regulations by the administrative body. Such com- 
pliance is indeed desirable, but it is not the single, 
decisive test. Not every procedural error, but only 
those so flagrant as to result in an unfair hearing 
render the proceedings vulnerable in a collateral at- 
tack. Eagles v. U.S. ex rel. Samuels, 329 U.S. 304, 
67 S.Ct. 313, 91 L.Ed. 308. Judicial approval or 
disapproval will depend primarily on whether or not 

e party was granted a substantially fair hearing. 
The petitioner must show that the proceeding was 
so unfair as to deprive it of vitality. Eagles v. U.S, 
ex rel. Samuels, supra. 


There is absolutely no showing that the hearing before 
the Secretary lacked fairness or deprived appellees of any 
substantial right sought at the time. 
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II 


APPELLEES INJECT THE FALSE ISSUE OF “MIS- 

APPROPRIATED FUNDS” (UNRESTRICTED FUNDS 

BEYOND THE JURISDICTION OF THE SECRETARY) 

SUPPORTED SOLELY BY MERE ALLEGATIONS OF 

FACTS DISPUTED IN STATE COURT PROCEEDING 
NOW PENDING 


Appellees, in their hopes to confuse the issues herein 
involved, argue that the Examiner failed to take con- 
trol of that money which Jane Asenap and Wilfred 
Tabbytite “misappropriated”. Appellees err and mislead 
the Court in their continual references to the “misappro- 
priated funds”. First of all, appellees lack proof of 
any misappropriation. These accusations find support 
only in appellees’ pure, unsupported allegation. Simply 
showing that the decedent withdrew large sums of money 
from her restricted account, which was rightfully hers, 
does not furnish proof of a misappropriation." Secondly, 
the issue of whether there was a misappropriation is 
presently being litigated before the district court of 
Cotton County in and for the State of Oklahoma, in 
the case of Huff v. Asenap, et al., No. 5741, filed on 
February 18, 1957. Since such sums of money constitute 
unrestricted funds when lawfully paid over to the dece- 
dent, Wook-Kah-Nah, any issue as to an alleged mis- 
appropriation charged to have taken place after the 
withdrawal of these funds is properly before the state 
tribunal, which has jurisdiction over the unrestricted 
property, as opposed to the restricted property under 
the exclusive jurisdiction of the Secretary.'* 


™ Decedent, under the applicable provisions of 25 CFR §104.3 
(1958) (formerly 25 CFR § 221.3 (1951)), was entitled to with- 
draw any and all funds in her restricted individual Indian money 
account. Once withdrawn, these funds became unrestricted and 
outside the jurisdiction of the Secretary of the Interior. 


JA 73-74. 
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Moreover, it is important to note that appellees have 
failed to take advantage of an opportunity to prove any 
“misappropriation” of the unrestricted funds. The state 
court proceeding has been pending since February 18, 
1957, without the complaining parties (appellees) bring- 
ing it on for trial. 


IV 


THIS COURT’S DECISION IN THE HAYES CASE REC- 

OGNIZES THAT IN REVIEWING THE SECRETARY’S 

APPROVAL OF AN INDIAN WILL THE COURTS ARE 

CONFINED TO A REVIEW OF THE RECORD BEFORE 
THE SECRETARY. 


Appellees rely upon a quotation of the Administrative 
Procedure Act and the dissenting opinion of Judge Bur- 
ger in Hayes v. Seaton in an attempt to convince this 
Court that its scope of review of the Secretary’s decision 
to approve or disapprove wills of restricted Indians is 
broad enough to include a trial de novo, in the sense of 
taking new evidence beyond proof of the record before 
the Secretary. No mention is made that the majority 
opinion said with respect to judicial review of the Secre- 
tary’s decision under Section 2 of the 1910 Act: 


But even in regard to such matters [Secretary’s 
action in approving wills], we said: “To be sure, 
if upon such review it appears that [the Secretary’s] 
action was within the scope of the authority con- 
ferred upon him, the court cannot disturb his de- 
cision.” . . .4 


*106 U.S.App.D.C. 126, 270 F.2d 319 (1959). 


4270 F.2d at 321. This Court in Hayes also held that: 


The judicial function is exhausted when there is found to be 
a rational basis for the conclusions approved by the adminis- 
trative body. 270 F.2d at 321. 


See In Re Cartellone, 148 F.Supp. 676 (D.C. Ohio 1957), where 
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The Secretary’s determination could not be disturbed 
unless found to be arbitrary or unreasonable.* 


It should also be noted that Judge Burger, in his dis- 
senting opinion of the Hayes case, supra, stated that: 


. - - an administrative decision should be upheld un- 
less it is not supported by substantial evidence on the 
record considered as a whole... .° 


Whether the Secretary’s action was arbitrary or un- 
reasonable then, must be determined on review by the 
appellate court, of the proceedings before the Secretary. 
This entire record is now before this Court and should 
be disposed of on its merits without the added expense of 
a trial, which would be a departure from the established 
practice in this jurisdiction. 


Vv 


RESTRICTED MONIES ERRONEOUSLY CONVERTED 
BY TRUSTEE AS TAXES NEVER CEASED TO BE 
TRUST FUNDS 


Appellees argue that “there should be no difference 
between the money withdrawn from Wook-Kah-Nah’s 
money account during 1951, 1952 and 1953 for which 
appellants Asenap, et al., are indebted to the estate” 


™4 Cont'd 
that court held in a suit involving the review of a deportation 
order: 

The District Court, in a proceeding to review under the 
Administrative Procedure Act, is not permitted to hear the 
case de novo. The case must be heard on the record. 5 
U.S.C.A. §1009(e). 148 F.Supp. at 681. (Emphasis added.) 


15 270 F.2d at 321. 


16270 F.2d at 323. (Emphasis added.) This language certainly 
limits the reviewing court to an examination of the record before 
the administrative body and is no basis, as appellees contend, for 
a broad scope to include a trial de novo. 


17 Again, a complete misrepresentation by appellees since no mis- 
appropriation has ever been proved. This erroneous conclusion by 
appellees, which they feel free to repeat time and time again, is 
supported solely upon their own allegation. 
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and funds paid the federal government for income taxes.” 
Their contention is that the Secretary’s ruling that 
funds lawfully disbursed to the decedent in her lifetime 
became “unrestricted”, should have equal application to 
the wrongful payments by the Secretary of monies for 
income taxes; that when such funds were recovered, they 
should equally be held “unrestricted”,”* 


This analogy fails for two reasons. First, those sums 
paid by the government, as trustee, to the decedent were 
never held to be wrongfully paid (the sums for income 
taxes were). Secondly, the sums wrongfully paid as in- 
come taxes were paid from decedent’s restricted account 
(trust property) by the government as trustee to itself 
as tax collector. As such, the law of trusts dictates that 
such sums wrongfully diverted by the trustee, when re- 
stored, must be returned to its original trust status as 
restricted funds.” 


18 For what reasons appellees insist on a holding that these 
sums of money are unrestricted bewilders intervenors, since this 
money, whether restricted or unrestricted, would go to the same 
legatees under the will, except a distribution under the Secretary’s 
probate jurisdiction is subject to a maximum probate charge of 
$75.00 (42 Stat. 1185 (1923)), compared to the much greater ad- 
ministrative charges and fees under the state probate laws. 


19See Point V, Brief for Appellants in No. 17,078 for a com- 
prehensive review of the law of trusts concerning this issue. 
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CONCLUSION 


There is no genuine issue of material fact. The issues 
raised by both parties are legal issues which must be 
decided from the record before the Secretary. This Court 
is respectfully requested to reverse the district court’s 
order denying both intervenors’ and defendant’s motions 
for summary judgment and to remand the case to the 
district court with directions to dismiss the complaint. 


Respectfully submitted, 


ROBERT W. BARKER 


ANGELO A. IADAROLA 
of 
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